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JURISDICTIONAL STATEMENT
Jurisdiction in the Utah Supreme Court is proper
pursuant to Article VIII, Section 4 of the Utah
Constitution, giving the Supreme Court the authority to
govern by rule the practice of law; Article VIII, Section 13
of the Utah Constitution, giving the Supreme Court the power
to review orders of the Judicial Conduct Commission; Utah
Code Annotated sections 78-2-2(3)(c) and (d), granting the
Supreme Court appellate jurisdiction over the discipline of
attorneys and over final orders of the Judicial Conduct
Commission; and Utah Code Annotated section 78-2-4(3),
granting the Supreme Court authority to govern by rule the
practice of law.
ISSUES PRESENTED FOR REVIEW
Should the Utah State Bar's jurisdiction to review the
conduct of Appellant as an attorney who has been appointed
to the bench after alleged misconduct be affirmed where
there is no constitutional restriction on that jurisdiction?
DETERMINATIVE CONSTITUTIONAL PROVISIONS.
STATUTES AND RULES
The determinative constitutional provisions, statutes
and rules are set out in full in Appendices A and B.
STATEMENT OF THE CASE
On or about November 29, 1988, the Judicial Conduct
Commission determined that it did not have jurisdiction to
review the conduct of Appellant which occurred while he was
practicing law and before he was appointed to the judiciary.

On or about June 20, 1989, a Screening Panel of the
Ethics and Discipline Committee of the Utah State Bar
determined that the Ethics and Discipline Committee should
have jurisdiction and authority to investigate and
adjudicate alleged misconduct by attorneys who have since
been appointed to the judiciary.
On or about September 29, 1989, the Board of Bar
Commissioners of the Utah State Bar affirmed the Screening
Panel's determination of jurisdiction.

By letter dated

October 24, 1989, Stephen Hutchinson, Executive Director of
the Utah State Bar, notified Appellant of the Bar
Commission's decision.
On or about November 22, 1989, Appellant filed his
Notice of Appeal with the Clerk of the Utah Supreme Court.
STATEMENT OF FACTS
The relevant facts are presented in Appellant's Brief,
to which Appellee hereby stipulates.
SUMMARY OF ARGUMENT
The Utah State Bar's jurisdiction to review the conduct
of Appellant as an attorney who has been appointed to the
bench after the alleged misconduct should be affirmed where
there is no constitutional restriction on that jurisdiction.
The system of discipline established by the Utah
Constitution grants concurrent jurisdiction over incumbent
judges and justices to the Utah State Bar and the Judicial
Conduct Commission.

The Constitutional provisions and the

vi

rules promulgated thereunder can and should be read to be
harmonious.

They provide broad authority to the Bar to

regulate the practice of law through the discipline of
members of the Bar for attorney misconduct and specific
authority to the Commission to discipline judges and
justices for judicial misconduct.
The inherent conflict raised when practicing attorneys
undertake to discipline a sitting judge arises whether the
Bar or the Commission is the reviewing authority, as both
entities contain attorney members.
Jurisdictions which have squarely considered the issue
have upheld the Bar's jurisdiction over incumbent judges or
justices under facts similar to those presented to this
Court.

vii

ARGUMENT

THE UTAH STATE BAR'S JURISDICTION TO REVIEW THE CONDUCT OF
APPELLANT AS AN ATTORNEY WHO HAS BEEN APPOINTED TO THE BENCH
AFTER THE ALLEGED MISCONDUCT SHOULD BE AFFIRMED WHERE THERE
IS NO CONSTITUTIONAL RESTRICTION ON THAT JURISDICTION.
Appellant has requested that this Court find that the
Judicial Conduct Commission (the "Commission") has exclusive
jurisdiction over incumbent judges and justices regardless
of the conduct alleged and whether the judge or justice
involved was acting in an official capacity as judge or
justice.

Appellant has, however, misconstrued the current

system, misinterpreted constitutional language, and
misapplied policy arguments and the holdings of other
jurisdictions.

Properly read, the applicable provisions of

the Utah Constitution and various statutes and rules enacted
under those provisions grant jurisdiction to the Utah State
Bar (the "Bar") to review the conduct of Appellant, a judge
of the Third District Court, which occurred prior to the
time he was appointed to the bench.
A.

The Current System Grants Concurrent Jurisdiction Over
Incumbent Judges and Justices to the Bar and the
Commission.
Article VIII of the Utah Constitution establishes two

separate mechanisms for the regulation of our judicial
system.

These two mechanisms were established

simultaneously as part of one cohesive amendment to the Utah
Constitution in 1985 and should be read to complement,
rather than conflict, with each other.
address distinct and separate concerns.
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They are intended to

The Court and the Bar are engaged in ensuring the high
standard of professional conduct of members of the Bar to
protect the public and the judicial system from attorneys
who are unable to discharge properly the public trust.

The

Commission's task, on the other hand, is to review the
conduct of judges and justices in the conduct of their
official duties.

Together, the Court, the Bar and the

Commission work to maintain the integrity of the
administration of justice.
Article VIII, Section 4, a copy of which is attached in
Appendix A, grants broad rulemaking authority over the
practice of law to the Utah Supreme Court.

The Utah State

Legislature reaffirmed that authority by statute in Utah
Code Annotated section 78-2-4(3), a copy of which is
attached in Appendix A.

Pursuant to that grant of

authority, the Court created the Bar and promulgated the
Rules for Integration and Management of the Utah State Bar
(the "Rules for Integration"), the Procedures of Discipline
of the Utah State Bar (the "Procedures of Discipline") and
the Rules of Professional Conduct of the Utah State Bar (the
"Rules of Conduct"), copies of which are attached in
Appendix A.
Article VIII, Section 13, a copy of which is attached
in Appendix B, establishes a Judicial Conduct Commission and
invests it with narrow authority to investigate and
discipline judges and justices for official misconduct.

The

Utah State Legislature gave substance to the Commission by
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enacting Utah Code Annotated sections 78-7-27 through 78-73 0 , and I: .1 ite Cour I approved the Commissi on' s • Riil es for
Censure, Reprimand, Suspension, Removal or Retirement of
Judges (the "Rules for Censure etc.") and the Code of
Judicial I onduct r inpiea of which <jn- lit t ached in Appendix
B.
The Bar's broad authority to regulate the practice of
]«riw 1 lii'unjKiIi I In? m J i s c i p l i n e ol

I t.s members pu. c s u a i it

to

Article VIII, Section 4 takes precedence unless and until
one of the specific grounds for the Commission's
juri sdicti on found :I i iftr ticle VIII i Sect i oi i ] 3 applies , The
Commission has found that it lacks jurisdiction to hear the
merits of Appellant's alleged misconduct.

This Court

shou 1 d, 1: herefore, affi rm the jurisdiction of the Bar to
discipline its members for attorney misconduct.
B.

Article VIII, Section 4 and the Rules Promulgated
Pursuant to Its Authority are Consistent with the
Constitutional Provisions of Article VIII, Section 13.
Appellant has argued that the Rules for Integration,

t h e P r o c e d u r e s o f D i s c i p l i n e diid

KUIIPS

ot Cmidiict , a 1 thuutjli

promulgated under the authority of Article VIII, Section 4
of the Utah Constitution, assert jurisdiction over judges
and justices in unconstitutional: CM :)iif111 i c 1: , % i th the
provisions of Article V I I I , Section 13 and t .lie i:i:i 1 es
promulgated under that section.

Appellant misconstrues the

language and intent ol Article VI II, Spctici-n 13, .mini cieates
thereby an unconstitutional conflict where none exists.
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It is a fundamental principle that the Court will
construe statutes, or rules, to avoid constitutional
infirmity if possible.
1981).

In Re Bover, 636 P.2d 1085 (Utah

This Court, therefore, need not strike those

portions of the Rules for Integration, the Procedures of
Discipline or the Rules of Conduct as they pertain to judges
and justices if they can be read in harmony with Article
VIII, Section 13 and the rules promulgated under that
section.
It is true that the Rules for Integration assert the
Bar's disciplinary jurisdiction over judges and justices1,
who are members of the Bar in this State.2

At first blush

this assertion of jurisdiction appears to conflict with the
discipline system established by Article VIII, Section 13.
A complete and careful review of both constitutional
provisions and the related rules shows, however, that it
does not.
Article VIII, Section 13 establishes the Commission to
provide a mechanism to regulate the conduct of judges and
justices in their official, judicial capacity.

For example,

paragraphs (1), (3) and (4) of Section 13 state that a judge
or justice may be disciplined for "misconduct in office,"
"failure to perform judicial duties" or "disability that
seriously interferes with the performance of judicial
1
See
2

Rules for Integration,
Rules (C)12 and (C)13.
See Utah Constitution,
Article
VIII, Section 7; Rules
Integration,
Rules (A)l and (C)l; Procedures
of
Discipline,
Rule
111(g).
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for

duties."

The Commission only has authority to review

extrajudicial conduct when such conduct would impair the
judge's or justice's judicial function.

Paragraphs (2) and

(5) of Section 13 thus state that <t - idge or justice may be
disciplined for "fl*--" • -virtion
"conduct prejudicial :

f

.-*- M tor

the administration of justice which

brings a judicial office into disrepute."
Th ii s def 1 n I ti on c 'f 1 .he Commission's restric ted
authority to review a judge's or justice's conduct was
consistently maintained throughout the initial drafting
pro-cess ot t lit" COILS t i t u t m n a l

prov i s i«"ii a n d i s reflected i n

the statutes and the Rules for Censure etc.

See Report of

the Constitutional Revision Commission, pp. U-i;', Office of
Legislate v e Research, January 1982; Report of the
Constitutional Revision Commission, p 36, Office of
Legislative Research and General Counse.l , Iianiiary 19R4; (H dim
Code Annotated section

78-7-^B*

Rule 5(a), Rules tor Censure

etc; Judicial Conduct Commission Amendments, 1990 General
Session, House Bill No. zdo..-'

3

The first drafts of what is currently Article VIII, Section
13 did not contain the language providing for discipline of
a judge or justice for final conviction of a felony.
See
1982 and 1984 Reports of the Constitutional Revision
Commission. Conviction of a felony cannot, however, be
considered as anything other than conduct bringing the
judicial office into disrepute, notwithstanding that the
criminal acts were committed prior to the time the defendant
assumed judicial office.
A judge or justice must possess
the confidence of the community and be believed to be
independent and honest.
In Re Greenbera. 280 A.2d 370
(Penn. 1971). The current version of Article VIII, Section
13 makes that clear.
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The Commission has determined that it lacks
jurisdiction to hear the merits of this matter.

This Court

may presume that Appellant's misconduct is not conduct that
would impair his judicial function, such as conviction of a
felony or misconduct that would bring his judicial office
into disrepute.

Jurisdiction must then reside with the

Court and the Bar pursuant to the broad grant of rulemaking
power in Article VIII, Section 4 to regulate the practice of
law.
The entire structure of the system established by the
Court and the Bar pursuant to Article VIII, Section 4 is
more broadly aimed at the regulation of members of th€> Bar
in their role as attorneys.

It is Appellant's conduct as an

attorney, not as a judge, that is at issue.

The Rules of

Conduct define Appellant's responsibilities as an attorney
and the Procedures of Discipline govern review of that
conduct.
Denial of the Bar's jurisdiction to review Appellant's
conduct as an attorney would indeed prevent any review of
the merits, as the Commission has previously determined that
it has no jurisdiction over Appellant for the alleged
misconduct.

The Court should affirm the Bar's jurisdiction

under these circumstances in order to allow a complete
review of the merits.
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C.

The Inherent Conflict Raised When Practicing Attorneys
Undertake to Discipline a Sitting Judge Arises Whether
the Bar or the Commission is the Reviewing Authority.
Appellant is concerned that allowing the Bar to review

his

avoidab] e conf] i cts J ead i i lg to

allegations of unfair treatment or favoritism by the judge
toward members of the attorneys on the Screening and
Discipl int-11 Pane I h iiii iiny mattPt biuttijlit he lore the judqe tty
those attorneys in the future. Appellant posits that this
no-win scenario for the judgef the judiciary and the Bar
will adverse! y affec t public perception i. f. 1 he legal system.
Appellant proposes to resolve this conflict by
requiring the Commission to review all allegations regarding
incumbent judges or justices. As described above, Appellant
misconstrues the constitutional restrictions of the
Commission's authority to review a judge's conduct.

In

addition, Appellant ignores the fact that the Commission
also contains attorney members.
section 78-7-27 (i )(c)

See Utah Code Annotated

Presumal -.

•

•-

• .-

meet with the same advantage * r disadvantage in future
dealings with Appellant.
Given that attorneys will he revipwmq I ln» I nndurt of
judges and justices under either system, this Court need not
upset the system already in place.
JJ.

The Better, More Workable Practice is to Base the
Jurisdiction of the Discipline Authority on the
Position Held at the Time of Misconduct.
Appellant also points t other jurisdictions as

examples nl Ihm nu I his Com '

•. .! : i review I he authority of

Page 7

the Commission and the Bar.

The fact that other

jurisdictions may grant their judicial review authority
different jurisdiction than is granted the Utah Commission,
merely indicates that other states have different laws and
systems than those in Utah.

Each of the cases Appellant has

cited can be distinguished and is unpersuasive as applied to
the facts before the Court in this matter.
In California, for example, judges and justices are not
subject to the Bar's discipline, as they are specifically
excluded as members of the California Bar Association during
their tenure of office.

See California Constitution,

Article 6, Section 9, West California Annotated Codes
(1990); State Bar of California v. Superior Court in and for
Los Angeles County, 278 P. 432, 207 Cal. 323 (1923).

In

Utah, judges and justices remain members of the Bar,
although ineligible to practice during their terms of
office.

Article VIII, Section 7, Utah Constitution; Rules

for Integration, Rules (A)l and (C)l; Procedures of
Discipline, Rule 111(g).

It is Appellant's membership in

the Bar that subjects him to its jurisdiction.

Mississippi

State Bar v. Nixon. 494 So.2d 1388 (Miss. 1986); In Re
Mills, 539 S.W.2d 447 (Mo. 1976);

Jenkins v. Oregon State

Bar, 405 P.2d 525 (Ore. 1965).
Appellant also cites a Florida case which held that the
Florida Judicial Qualifications Commission had jurisdiction
to discipline a judge for a breach of confidence and a
conflict of interest which occurred prior to his assuming
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judicial office. In Re Speiser, 445 So.2d 343 (Fla. 1984).
Article V, Section 12 of the Florida Constituti oi i, 1 lowever,
grants jurisdiction to the Judicial Qualifications
Commission for conduct occurring during the term of office
or otherwise.
added).

In re Speiser. 44S So M at 14 4 (emphasi s

The Utah Constitution contains no such general

provision for review of extrajudicial conduct by the
Commissi on.
In Matter of Samford, 352 So.2d 1126 (Ala. 1978), the
Alabama Supreme Court was concerned with the issue of how
much weight to be gi vei i to an order of the Court of the
Judiciary for the removal of a judge.

The opinion indicates

that the Alabama Bar Association had previously reviewed
the acts the defendant committed as a practicing attorney,
after he became a judge, and that the matter was settled to
the Bar's satisfaction.

,!

v.

revi ew the

propriety of the Bar's review o: the judge's conduct,

The

opinion does not indicate that the Court of the Judiciary in
Alabama has e x c l u s i v e

jui i Ml I r t ion n v n

juidqes iin I j u s t i c e s ,

as Appellant argues.
Finallyf in In Re Greenberq, 280 A.2d 370 (Penn. 1971),
the Pennsylvania Supremo fumi held tli.it ih<> Judiria.1
Inquiry and Review Board had jurisdiction ti> review the
felonious conduct of a judge that occurred prior to being
appointed to thefaeinit,la. wf1 icL » ondui t I In? )adi|c wun
later convicted.

The Court found that such conviction
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brought the judicial office into disrepute and warranted
discipline by the Board.

Similarly, the Utah Constitution

grants specific authority to the Commission for a judge or
justice's conviction of a felony.

Were Appellant's alleged

misconduct felonious in nature, the Commission would
certainly have jurisdiction.

Such are not the facts in the

case before this Court, however, and the Bar has the
exclusive authority to review Appellant's conduct.
Several jurisdictions have squarely considered the
issue of the jurisdiction of the Bar Association over
sitting judges for attorney misconduct.

In each case the

Courts have affirmed the Bar's jurisdiction under facts
similar to those presented by this matter.
In Matter of Riley, 691 P.2d 695 (Ariz. 1984), the
Arizona Supreme Court was directly faced with the question
of the State Bar Disciplinary Board's authority over a
superior court judge for conduct involving ex-parte
communications and misrepresentations which occurred while
he was a deputy county attorney.

After reviewing the

decisions of other jurisdictions, that Court stated " [w]e
believe, however, the better and more workable practice is
that jurisdiction should be based upon the position the
individual held at the time of the alleged misconduct." 691
P.2d at 698. The Court then specifically held that the
State Bar Disciplinary Board has jurisdiction "to consider a
lawyer's unethical conduct even though the lawyer is now an
incumbent judge."

Id.; See also Matter of Rubi, 652 P.2d
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1014, 133 Ariz. 49 I (1982) (a justice of the peace was
suspended fit inn practice by tlllhie State Bar Disciplinary Board
while an incumbent justice for conduct occurring prior to
becoming a justice); Mississippi State Bar v. Nixon,
So.2d 1388 (Miss. 1986) (Mississippi State Bar has authority
over a federal district court judge for misconduct as an
attorney); In Re Mills, "",i39 S.W ,'!<i <i >i

(

MO

I976)

(a probate

judge was disciplined by the State Bar's Advisory Committee
for misconduct while an attorney.
CONCLUSION
Under the separate but complementary mechanisms thus
described, judges and justices cite .subject

ns-> members >£

the Bar, to its jurisdiction for their conduct as attorneys,
and to the jurisdiction of the Commission for judicial
misconduct.

The Rat its seeking to review Appel J ant ' s

conduct as an attorney and not as a judge.

The Bar's

authority to do so is granted by Article VIII, Section 4 und
the Rules

fo^

!

«* ^r 1 1 , »» ; * «"

VIII, Section i

:

the discipline

? judges.

Wherefo *

ot

ijiiiiiii iioe&> n o t v i o l a t e

Article

any other provision or rule regarding

ffice oi Bar Counsel respectfully

requests that this Court dismiss Appellant's appeal and
affirm the jurisdiction of the Bar to review an incumbent
judge for I*I I ItHjetl nti bcondurt committed while an attorney.

Pao

L

DATED this 1 |{-h

day of May, 1990.
OFFICE OF BAR COUNSEL

Toni Marie Sutliff(j
Associate Bar Counsel

CERTIFICATE OF CERTIFIED MAILING
I HEREBY CERTIFY that a true and correct copy of the
foregoing Brief of Appellee was mailed {certifaod mdxl,
postal cortification number

to Michael L.

Dowdle at 215 South State Street, Suite 900, SLC, UT
on this ll^h day of Y^0(,XV . 1990.
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A P P E N D I X

A

Art. VIII, § 3

CONSTITUTION OF UTAH

currence of a majority of all justices of the supreme
court If a justice of the supreme court is disqualified
or otherwise unable to participate in a cause before
the court, the chief justice, or in the event the chief
justice is disqualified or unable to participate, the
remaining justices, shall call an active judge from an
appellate court or the district court to participate in
the cause
1985
Sec. 3. [Jurisdiction of supreme court.]
The supreme court shall have original jurisdiction
to issue all extraordinary writs and to answer questions of state law certified by a court of the United
States The supreme court shall have appellate jurisdiction over all other matters to be exercised as provided by statute, and power to issue all writs and
orders necessary for the exercise of the supreme
court's jurisdiction or the complete determination of
any cause
1985
Sec. 4.

[Rule-making p o w e r of supreme court
— J u d g e s pro tempore — Regulation
of practice of law.]
The supreme court shall adopt rules of procedure
and evidence to be used in the courts of the state and
shall by rule manage the appellate process The legislature may amend the rules of procedure and evidence adopted by the supreme court upon a vote of
two-thirds of all members of both houses of the legislature Except as otherwise provided by this constitution, the supreme court by rule may authorize retired
justices and judges and judges pro tempore to perform
any judicial duties Judges pro tempore shall be citizens of the United States, Utah residents, and admitted to practice law in Utah The supreme court by
rule shall govern the practice of law, including admission to practice law and the conduct and discipline
of persons admitted to practice law.
1985
Sec. 5.

[Jurisdiction of district court and other
courts — Right of appeal.]
The district court shall have original jurisdiction in
all matters except as limited by this constitution or
by statute, and power to issue all extraordinary writs
The district court shall have appellate jurisdiction as
provided by statute The jurisdiction of all other
courts, both original and appellate, shall be provided
by statute Except for matters filed originally with
the supreme court, there shall be in all cases an appeal of right from the court of original jurisdiction to
a court with appellate jurisdiction over the cause
1985

[Number of j u d g e s of district court and
other courts — Divisions.]
The number of judges of the district court and of
other courts of record established by the legislature
shall be provided by statute No change in the number of judges shall have the effect of removing a judge
from office during a judge's term of office Geographic
divisions for all courts of record except the supreme
court may be provided by statute. No change in divisions shall have the effect of removing a judge from
office during a judge's term of office
1985

436

sions are provided for any court, judges of that court
shall reside in the geographic division for which they
are selected
1985
Sec. 8.

[Vacancies — Nominating commissions
— Senate approval.]
When a vacancy occurs in a court of record, the
governor shall fill the vacancy by appointment from a
list of at least three nominees certified to the governor by the judicial nominating commission having
authority over the vacancy The governor shall fill
the vacancy within 30 days after receiving the list of
nominees If the governor fails to fill the vacancy
within the time prescribed, the chief justice of the
supreme court shall within 20 days make the appointment from the list of nominees The legislature
by statute shall provide for the nominating commissions' composition and procedures No member of the
legislature may serve as a member of, nor may the
legislature appoint members to, any judicial nominating commission The senate shall consider and
render a decision on each judicial appointment within
30 days of the date of appointment If necessary, the
senate shall convene itself in extraordinary session
for the purpose of considering judicial appointments
The appointment shall be effective upon approval of a
majority of all members of the senate If the senate
fails to approve the appointment, the office shall be
considered vacant and a new nominating process
shall commence Selection of judges shall be based
solely upon consideration of fitness for office without
regard to any partisan political considerations
1985
Sec. 9. [Judicial retention elections.]
Each appointee to a court of record shall be subject
to an unopposed retention election at the first general
election held more than three years after appointment Following initial voter approval, each supreme
court justice every tenth year, and each judge of other
courts of record every sixth year, shall be subject to
an unopposed retention election at the corresponding
general election Judicial retention elections shall be
held on a nonpartisan ballot in a manner provided by
statute If geographic divisions are provided for any
court of record, the judges of those courts shall stand
for retention election only in the geographic division
to which they are selected
1985
Sec. 10. [Restrictions on justices and judges.]
Supreme court justices, district court judges, and
judges of all other courts of record while holding office
may not practice law, hold any elective nonjudicial
public office, or hold office in a political party
1985

Sec. 6.

Sec. 7. [Qualifications of justices and judges.]
Supreme court justices shall be at least 30 years
old, United States citizens, Utah residents for five
years preceding selection, and admitted to practice
law in Utah Judges of other courts of record shall be
a t least 25 years old, United States citizens, Utah
residents for three years preceding selection, and admitted to practice law m Utah If geographic divi-

Sec. 11. [Judges of courts not of record.]
Judges of courts not of record shall be selected in a
manner, for a term, and with qualifications provided
by statute However, no qualification may be imposed
which requires judges of courts not of record to be
admitted to practice law The number of judges of
courts not of record shall be provided by statute 1985
Sec. 12.

[Judicial Council — Chief justice a s administrative officer.]
A Judicial Council is established, which shall adopt
rules for the administration of the courts of the state.
The Judicial Council shall consist of the chief justice
of the supreme court, as presiding officer, and such
other justices, judges, and other persons as provided
by statute There shall be at least one representative
on the Judicial Council from each court established
by the constitution or by statute The chief justice of
the supreme court shall be the chief administrative
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(g) those matters described in Subsection (3)(a)
through (f)
(5) The Supreme Court has sole discretion in
granting or denying a petition for writ of certiorari
for the review of a Court of Appeals adjudication, but
the Supreme Court shall review those cases certified
to it by the Court of Appeals under Subsection (3)(b)
(6) The Supreme Court shall comply with the requirements of Chapter 46b, Title 63, in its review of
agency adjudicative proceedings
1989
78-2-3. Repealed.

1986

78-2-4. Supreme Court — Rulemaking, judges
pro tempore, and practice of law.
(1) The Supreme Court shall adopt rules of procedure and evidence for use in the courts of the state
and shall by rule manage the appellate process The
Legislature may amend the rules of procedure and
evidence adopted by the Supreme Court upon a vote
of two-thirds of all members of both houses of the
Legislature
(2) Except as otherwise provided by the Utah Constitution, the Supreme Court by rule may authorize
retired justices and judges and judges pro tempore to
perform any judicial duties Judges pro tempore shall
be citizens of the United States, Utah residents, and
admitted to practice law in Utah
(3) The Supreme Court shall by rule govern the
practice of law, including admission to practice law
and the conduct and discipline of persons admitted to
the practice of law
1986
78-2-5.

Repealed.

1988

78-2-6. Appellate court administrator.
The appellate court administrator shall appoint
clerks and support staff as necessary for the operation
of the Supreme Court and the Court of Appeals The
duties of the clerks and support staff shall be established by the appellate court administrator, and
powers established by rule of the Supreme Court
1986

78-2-7.

Repealed.

1986

78-2-7.5. Service of sheriff to c o u r t
The court may at any time require the attendance
and services of any sheriff in the state
1988
78-2-8 to 78-2-14.

Repealed.

1986,1988

CHAPTER 2a
COURT OF A P P E A L S
Section
78-2a-l
78-2a-2
78-2a-3
78-2a-4
78-2a-5

Creation — Seal
Number ofjudges — Terms — Functions —
Filing fees
Court of Appeals jurisdiction
Review of actions by Supreme Court
Location of Court of Appeals

78-2a-l. Creation — Seal.
There is created a court known as the Court of Appeals The Court of Appeals is a court of record and
shall have a seal
1986
78-2a-2.

Number of j u d g e s — Terms — Functions — Filing fees.
(1) The Court of Appeals consists of seven judges
The term of appointment to office as a judge of the
Court of Appeals is until the first general election
held more t h a n three years after the effective date of
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the appointment Thereafter, the term of office of a
judge of the Court of Appeals is six years and commences on the first Monday in J a n u a r y , next following the date of election A judge whose term expires
may serve, upon request of the Judicial Council, until
a successor is appointed and qualified The presiding
judge of the Court of Appeals shall receive as additional compensation $1,000 per annum or fraction
thereof for the period served

(2) The Court of Appeals shall sit and render judgment in panels of three judges Assignment to panels
shall be by random rotation of all judges of the Court
of Appeals The Court of Appeals by rule shall provide for the selection of a chair for each panel The
Court of Appeals may not sit en banc
(3) The judges of the Court of Appeals shall elect a
presiding judge from among the members of the <ourt
by majority vote of all judges The term of office of the
presiding judge is two years and until a successor is
elected A presiding judge of the Court of Appeals
may serve in that office no more than two successive
terms The Court of Appeals may by rule provide for
an acting presiding judge to serve in the absence or
incapacity of the presiding judge
(4) The presiding judge may be removed from the
office of presiding judge by majority vote of all judges
of the Court of Appeals In addition to the duties of a
judge of the Court of Appeals, the presiding judge
shall
(a) administer the rotation and scheduling of
panels,
(b) act as liaison with the Supreme Court,
(c) call and preside over the meetings of the
Court of Appeals, and
(d) carry out duties prescribed by the Supreme
Court and the Judicial Council
(5) Filing fees for the Court of Appeals are the
same as for the Supreme Court
1988
78-2a-3.

Court of Appeals jurisdiction.

(1) The Court of Appeals has jurisdiction to lssue^
all extraordinary writs and to issue all writs and process necessary
(a) to carry into effect its judgments, orders,
and decrees, or
(b) in aid of its jurisdiction
(2) The Court of Appeals has appellate jurisdiction,"!
including jurisdiction of interlocutory appeals, oven*
(a) the final orders and decrees resulting from)
formal adjudicative proceedings of state agencies
or appeals from the district court review of inform
mal adjudicative proceedings of the agencies, ex-f
cept the Public Service Commission, State Tax;
Commission, Board of State Lands, Board cf Oil^
Gas, and Mining, and the state engineer,
(b) appeals from the district court review of
adjudicative proceedings of agencies of pol ltical,
subdivisions of the state or other local agencies^
(c) appeals from the juvenile courts,
Y^g
(d) appeals from the circuit courts, except^
those from the small claims department of a cir^
cuit court,
f -j
(e) interlocutory appeals from any court of
record in criminal cases, except those involving a
charge of a first degree or capital felony
(f) appeals from district court in criminal
cases, except those involving a conviction of a
first degree or capital felony,
(g) appeals from orders on petitions for extraordinary writs involving a criminal conviction, except those involving a first degree or capital felony,

Rules for Integration and Management of the Utah State Bar
(A) Organization of the Utah State Bar
1. In order to advance the administration of justice according to
aw, to aid the courts in carrying on the administration of justice, to provide
or and regulate the admission of persons seeking to engage in the
)ractice of law, to provide for the regulation and discipline of persons
ingaged in the practice of law, to foster and maintain on the part of those
engaged in the practice of law high ideals of integrity, learning,
;ompetence and public service, and high standards of conduct, to provide
i forum for the discussion of subjects pertaining to the practice of law, the
•cience of jurisprudence, and law reform, to carry on a continuing
irogram of legal research in technical fields of substantive law, practice
ind procedure, and to make reports and recommendations thereon, to
mcourage practices that will advance and improve the honor and dignity
if the legal profession; and to the end that the responsibility of the legal
irofession and the individual members thereof may be more effectively
ind efficiently discharged in the public interest, and acting with the
K>wers vested in it by the Constitution of this State and its inherent power
•ver members of the legal profession as officers of the Court, the
Supreme Court of Utah does hereby prepetuate, create and continue
mder the direction and control of this Court an organization known as the
Itah State Bar. All persons now or hereafter licensed in this State to
ngage in the practice of law shall be members of the Utah State Bar, in
ccordance with the rules of this Court. The Utah State Bar may sue and
e sued, may enter into contracts and acquire, hold, encumber, dispose of
nd deal in and with real personal property, and promote and further the
ims, as set forth in these Rules. All property, real and personal and all
lonies of the Utah State Bar presently belonging to the Utah State Bar,
hall be perpetuated and continued in such ownership.
2. The qualifications of attorneys for admission to practice before
ie courts of this State, the duties, obligations and certain of the grounds
)r discipline of members, and the method of establishing such grounds,
ubject to the right of this Court to discipline a member when it is satisfied
tat such member is not mentally or morally qualified to practice law even
lough none of the specific grounds for discipline set forth in these Rules
xist, shall be prescribed in these Rules pertaining to admission and
iscipline of attorneys.
- 3. No person shall practice law in this State or hold himself out as
ne who may practice law in this State unless he is an active member of
ie Utah State Bar, and no suspended or disbarred member shall practice
w in this State or hold himself out as one who may practice law in this
tate while suspended or disbarred.
(B) Definitions. Unless the context otherwise requires, the
Mowing definitions shall apply to the interpretation of these Rules
dating to admission and discipline of attorneys:
1. "Board" means Board of Commissioners of the Utah State Bar.
2. "Discipline" means disbarment, suspension, probation, public
iprimand or private reprimand.
3. "Member" means member of the Utah State Bar, the
assifications of which are to be set forth hereinafter.
4. "Bar" means the Utah State Bar perpetuated, created and
>ntinued by rules of this Court.
5. "Non-Member" means a person licensed to practice law in a
ate, territory or possession of the United States, who is not a member of
e Utah State Bar.
6. "Supreme Court" means the Utah Supreme Court.
(C) Rules of Organization and Management of the Bar.
1. Qualification for Membership. All persons who have been
iretofore, and all persons who shall hereafter be, duly admitted to
actice as an attorney at law in the Supreme Court of this State, and who
e not the subject of an order of the Supreme Court which terminates,
ispends or restricts the right to practice law in this State, are qualified to
i members of the Bar, subject to the provisions of these Rules.
2. Board of Commissioners, Number, Term and Vacancies. There
all be a Board of Commissioners of the Bar consisting of eleven
ambers. Except as otherwise provided, the term of office of each
mmissioner shall be three years and until his successor is elected and
talified. In the event of vacancy in the Board, the remaining
mmissioners shall appoint a successor from among the practicing
ambers of the Bar of the division from which such commissioner was
>cted, who shall serve until the following annual election.
3. Territorial Divisions. For the purposes of these Rules; the first
licial district shall be known as the first division; the second judicial
strict shall be known as the second division; the third judicial district
all be known as the third division; and the fourth judicial district shall be
own as the fourth division; and the fifth, sixth and seventh judicial
rtricts shall be known as the fifth division.
4. Number of Commissioners from each Division. There shall be
e member of the Board from each of the divisions, except the third
ision from which there shall be seven commissioners. No more than
e commissioner from any division, except from the third division, and
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no more than seven commissioners from the third division, shall serve on
such Board at the same time.
5. Nomination and eligibility of Commissioners. Attorneys in one
division shall alone have the right to nominate persons for the office of
commissioner from that division. To be eligible for the office of
commissioner in a division, the nominee's mailing address must be in that
Division as shown by the records of the Bar. Nomination to the office of
commissioner shall be by written petition often or more of the members of
the Bar in good standing. Any number of candidates may be nominated on
a single petition. Nominating petitions shall be mailed to the secretary of
the Bar within a period to be fixed by the rules made by the Board.
6. Election of Commissioners. The Board shall be elected by the
vote of the resident active members of the Bar as follows: In the year 1983
and every third year thereafter, one member from the second division and
three members from the third division, except that in the year 1983 only,
there shall be four members elected from the third division; in the year
1984 and every third year thereafter, one member from the first division
and two members from the third division; in the year 1985 and every third
year thereafter, two members from the third division and one each from
the fourth and fifth divisions. The candidate from any division, and the
three or two candidates from the third division, receiving the greatest
number of votes of that division shall be the commissioner from such
division. For the year 1983, the candidate from the third division receiving
the fourth greatest number of votes shall be the commissioner for a two
year term. An attorney is limited to voting for candidates for commissioner
from the division in which his mailing address is located as shown by the
records of the Bar. The ballots shall be deposited in person or by mail with
the secretary of the Board, or such other officer as it may designate. There
shall be an annual election by the resident active members of the Bar for n
the purpose of filling vacancies. The Board shall fix the time for holding the ;
annual election and prescribe rules and regulations in regard thereto, not I
in conflict with the provisions of these Rules. The Board shall, in J
accordance with its rules, give at least ninety days notice by mail of the
time for holding the election each year.
Those persons holding office as commissioners at the time of the
adoption of these Rules or who were elected under the existing statute will
continue in office for the period of time elected to serve.
7. Organization of Board. After each election, the Board shall
organize by the election of a president-elect and a president of the Bar.
The president-elect shall be chosen from among the members of the
Board whose terms of office will not expire for two years or more. The
president-elect for the previous year shall be elected president. The
president and the president-elect shall hold office until their successors
are elected following the next succeeding annual election. A secretary
and such other assistants as the Board may require may be selected from
within or without the Board to hold office during the pleasure of the Board
and to be paid such compensation as the Board shall determine.
8. Meeting, Annual and Special - Notice. There shall be an annual
meeting of the Bar, presided over by the president of the Bar, open to all
members in good standing, and held at such time and place as the Board
may designate, for the discussion of the affairs of the Bar and the
administration of justice. Special meetings of the Bar may be held at such
times and places as the Board may designate. Notice of all meetings shall
be given by mail to all members of the Bar not less than fifteen days prior to
the date of such meeting.
9. By-laws. The Board shall have power to adopt by-taws, net in
conflict with any of the terms of these Rules; concerning the selection and
tenure of its officers and committees and their powers and duties, and
generally for the control and regulation of the business of the Board and of
the Bar.
10. Admission to Practice Law, Qualifications, Enrollment, Oath,
Fees.
(a) The Board shall have power to determine the qualifications
and requirements for admission to the practice of law, and to conduct
examinations of applicants; and it shall from time to time certify to the
Supreme Court those applicants found to be qualified. Qualifications and
requirements for admission to the practice of law shall be as set forth in
the Revised Rules of the Utah State Bar for Admission to the Utah State
Bar. The approval by the Supreme Court of any person certified +or
membership in accordance with such Rules shall entitle him to be enrolled
in the Bar upon his taking an oath to support the Constitution of the United
States and of this State and to discharge faithfully the duties of an attorney
to the best of his knowledge and ability, and the payment of the fee fixed
by the Board of the Bar with the approval of the Supreme Court, and
thereafter, to practice law upon payment of the license fees herein
provided, subject to the provisions of these Rules.
(b) Upon receiving certification by the Board and approval from
the Supreme Court, the applicant shall pay fifty dollars to the Clerk of the
Supreme Court for a Certificate of Admission, thirty-five dollars of which

shall be retained by the State Treasurer as; a " ^ « « « * « * » b e n e f i t o f
the State Library to be expended by the Board of Control.
11 Roll of Attorneys. The Clerk of the Supreme Court must keep a
mil of the attorneys admitted to practice, which must be signed by each
person admitted before he is enrolled and receives his Certificate of
ff'^Conduct of Attorneys, Conduct of Judicial Officers,
Complaints, Investigations, Discipline, Taking Testimony. The Board
shall formulate rules governing the conduct of all persons admitted to
practice, and shall investigate and consider and pass upon unethical,
questionable or improper conduct of persons admitted to the practice of
the law, including members of the Bar holding judicial office. The Board
shall also formulate rules governing procedures in cases involving alleged
misconduct of members of the Bar, including those holding judicial office,
and may create committees for the purpose of investigating complaints,
which committees may be empowered to administer discipline, including
the recommendation of suspension or disbarment from the practice of
law, in the same manner as the Board itself, but no recommendation for
the suspension or disbarment of a member shall be final until approved by
the Board. The Board or any such committee may designate any officer,
authorized by law to take depositions, to take testimony under oath in any
such investigations.
13. Board of Commissioners, Powers, Conduct of Members of Bar
Holding Judicial Office. The Board shall also have the power to make or
cause to be made an investigation into and upon all unethical,
questionable, or improper conduct of members of the Bar holding judicial
office and to make recommendations to the Supreme Court or other
appropriate body with respect thereto.
14. Rules and Regulations, Supreme Court to Approve. AH rules
and regulations formulated by the Board shall be submitted to and
approved by the Supreme Court.
15. Studies and Recommendations by the Bar. The Governor, the
Supreme Court and the Legislature may request of the Board an
Investigation and study of any recommendations upon any matter relating
to the courts of this state, practice and procedure therein, practice of the
law, and the administration of justice, and thereupon it shall be the duty of
said Board to cause such investigation and study to be made, to report
thereon to an annual meeting of the Bar, and, after the action of said
meeting thereon, to report the same to the officer or body making the
request. The Board may, without such request, cause an investigation
and study upon the same subject matters, and, after a report thereon to
the annual meeting of the Bar, report the same and the action of said
meeting thereon to the Governor, the Supreme Court, or the Legislature.
16. Annual License, Fees, Disbursements of Funds. Every person
practicing, or holding himself out as practicing law within this state, or
holding himself out to the public as a person qualified to practice or carry
on the calling of an attorney within this state shall prior to so doing and
prior to the first day of March of each year, pay to the Bar a license fee in an
amount to be fixed by the Board of the Bar with the approval of the
Supreme Court to effectuate the purposes of these Rules. These funds
shall be administered by the Bar.
17. Issuance of License, Form. The Secretary of the Bar shall issue
to each person paying said license fee, if such person shall have
theretofore been admitted to practice law in this state by the Supreme
Court and not disbarred or then under suspension, a license in such form
as the Board may prescribe, for the year for which fees were paid, and
shall deliver such license to the person entitled thereto.
18. Powers of the Board Respecting Funds. For the purpose of
carrying out the objects of these Rules, and in the exercise of the powers
herein granted, the Board shall have power to make orders concerning
the disbursement of said funds.
19. Active and Inactive Members of the Bar. Any member of the
Bar, who has retired from the practice of law, or who is not engaged in the
practice of law, upon written request, may be enrolled as an inactive
member. There shall be no rebate of any license fee upon transfer from
active to inactive membership after August 1, of the year in which the
request is filed. An inactive member may attend the annual and special
meetings, and participate in any debates or discussions at such meetings,
but shall not be entitled to vote at any election or upon any question. An
inactive member may be appointed by the Board to special committees,
other than committees for examination of qualification for admission to
practice and disciplinary committees, and may be employed in a clerical
position by the Bar. The annual membership fee for an inactive member
shall be payable before the first day of March of each year, in an amount
fixed by the Board of the Bar with the approval of the Supreme Court to
effectuate the purposes of this Rule. An inactive member, if in good
standing, upon his written request to the Board, may be enrolled as an

104

active member. Upon the filing of such request and the payment of the full
annual license fee for the current calendar year, less any membership fee
paid as an inactive member for such year, the applicant shall be
immediately transferred from the inactive roll to the active roll.
20. Practicing without a license prohibited. Action or proceedings
to enforce. Exception. No person who is not duly admitted and licensed to
practice law within this state nor any person whose right or license to so
practice has terminated either by disbarment, suspension, failure to pay
his license fee or otherwise, shall practice or assume to act or hold himself
out to the public as person qualified to practice law or to carry on the
calling of an attorney within the state. Such practice, or assumption to act
or holding out, by any such unlicensed or disbarred or suspended person
shall not constitute a crime, but this prohibition against the practice of law
by any such person shall be enforced by such civil action or proceedings,
including writ, contempt or injunctive proceedings, as may be necessary
and appropriate, which action or which proceedings shall be instituted by
the Board of the Bar.
Nothing in this section shall prohibit a person who is unlicensed as an
attorney from personally representing his own interests in a cause to
which he is a party in his own right and nol as assignee.
21. Duties of attorneys and counselors. It is the duty of an attorney
and counselor:
a. To support the Constitution and the laws of the United States
and of this state;
b. To maintain the respect due to the courts of justice and judicial
officers;
c. To counsel or maintain no action, proceeding or defense other
than that which appears to him legal and just excepting the defense of a
person charged with a public offense;
d. To employ for the purposes of maintaining the causes
confided to him such means only as are consistent with trust, and never to
seek to mislead the judges by any artifice or false statement of fact or law;
e. To abstain from ail offensive personality, and to advance no
fact prejudicial to the honor or reputation of a party or a witness, unless
required by the justice of the cause with which he is charged.
f. Not to encourage either the commencement or continuance of
an action or proceeding from any corrupt motive of passion or interest;
g. Never to reject for any consideration personal to himself the
cause of the defenseless or the oppressed; and,
h. To comply with the Revised Rules of Professional Conduct of
the Utah State Bar and all other duly approved rules and regulations
prescribed by the Board and to pay the fees provided by law.
i. In case of conflict with the Code of Professional Responsibility
approved by the Utah Supreme Court, February 19, 1971, with
amendments December 5,1977, May 4,1978, March 17,1980, and May
1982 the latter shall govern.
22. Authority of attorneys. An attorney has authority:
a. To execute in the name of his client a bond or other written
instrument necessary and proper for the prosecution of an action or
proceeding about to be or already commenced, or for the prosecution or
defense of any right growing out of an action, proceeding or final judgment
rendered therein.
b. To bind his client in any of the steps of an action or proceeding
by his agreement filed with the clerk or entered upon the minutes of the
Court.
c. To receive money claimed by his client in an action or
proceeding during the pendency thereof or after judgment, unless a
revocation of his authority is filed, and, upon payment thereof and not
otherwise, to discharge the claim or acknowledge satisfaction of the
judgment.
23. Conviction of crime. Judgment of disbarment. Duty of clerks of
court. Except for good cause shown, upon conviction of an attorney of a
crime involving moral turpitude by any court, the Supreme Court will enter
a Judgment of Disbarment against the accused and will order that the
name of the accused be stricken from the roll of attorneys of the court, and
that he be precluded from practicing as such attorney in all the courts of
this state. The clerk of a Utah state court in which any such conviction is
had must, within thirty days thereafter, transmit to the Supreme Court a
certified copy of the record of conviction, which shall be conclusive
evidence thereof. An attorney so disbarred shall not be entitled to
readmission until he satisfies the requirements set forth in the Procedures
of Discipline of the Utah State Bar.
24. Suretyship. Attorney forbidden to assume. No practicing
attorney shall become a surety in any civil or criminal action or proceeding
in which he is engaged as attorney.
The effective date of this rule shall be July 1,1981.
Approved as amended effective Seplember 25,1985.

Procedures of Discipline of the Utah State Bar
RULE!
PURPOSE AND SCOPE OF ATTORNEY DISCIPLINARY PROCEEDINGS

(a) Purpose. The purpose of the attorney disciplinary proceedings
s to ensure and maintain the high standard of professional conduct
equired of those who undertake the discharge of professional
esponsibilities as members of the Utah State Bar and to protect the
>ublic and the administration of justice from those who have
lemonstrated by their conduct that they are unable or likely to be unable
o properly discharge their public trust as attorneys and counselors.
(b) All disciplinary proceedings of the Utah State Bar shall be
onducted in accordance with the rules and proceedings therein.
(c) These rules shall be construed so as to achieve the spirit of
•rofessional discipline of the Utah State Bar and to effect substantial
jstice and fairness in disciplinary matters with dispatch and at the least
xpense to all concerned parties.
(d) It is in the interest of the public, the legal profession and the Bar
f the Supreme Court of Utah that disciplinary proceedings at all levels be
ndertaken and construed to secure the just and speedy resolution of
very matter of complaint.
RULE II
GROUNDS FOR ATTORNEY DISCIPLINE

iscipline may be imposed under these rules for any one or more of the
blowing reasons, to wit:
(a) Conviction of a crime involving moral turpitude, in which case
e record of conviction shall be conclusive evidence of such conviction;
(b) Violation of the Revised Rules of Professional Conduct of the
tan State Bar;
(c) Violation of any disciplinary or disability order;
(d) Disciplinary order imposed in another jurisdiction;
(e) Violation of a canon of judicial conduct;
(f) Willful disobedience or violation of an order of any court of
>mpetent jurisdiction which may constitute a contempt of court in which
e attorney appears as counsel of record therein.
RULE III
DEFINITIONS

(a) Supreme Court of Utah. Unless otherwise set out in these rules,
references to the "Supreme Court" shall be to the Supreme Court of
ah.
(b) Board of Commissioners. The Board of Commissioners of the
ah State Bar shall be referred to in these rules as the "Board."
(c) Ethics and Discipline Committee. The Ethics and Discipline
mmittee, or any panel thereof, of the Utah State Bar shall be referred to
tiese rules as the "Committee."
(d) Complaint. Any claim of unprofessional conduct against a
imber of the Utah State Bar which is filed with the Executive Director of
' Bar shall be referred to in these rules as a "complaint."
(e) Formal Committee Complaint. A formal complaint filed, after
estimation and hearing, with the Board by the Committee within which
igations of unprofessional conduct subject to disciplinary proceedings
set forth, shall be referred to in these rules as a "Formal Committee
mplaint."
(f) Utah State Bar. The Utah State Bar shall be referred to in these
>s as the "Bar."
(g) Member of the Bar. A "member of the Bar'' refers to an attorney
tie roster of attorneys of the Supreme Court of Utah and the Utah State
Said member may or may not hold an active license to practice law.
RULE IV
ETHICS AND DISCIPLINE COMMITTEE

(a) Composition. The Committee shall be constituted of seventeen
nbers of the Bar appointed by the Board who have demonstrated a
\ standard of professional conduct and four public members
ointed by the Supreme Court. All appointments following the initial
ointments shall be for a term of three years. For the initial
ointments, five members of the Bar shall be appointed for one year,
for two years and six for three years and one public member shall be
Dinted for one year, one for two years and two for three years. The
rd shall designate one member as chairman.
(b) Committee Chairman. The Committee Chairman shall have the
all supervision of the Committee and Committee panels. His
onsibility shall be to maintain an adequate check on the work of
jls to insure that matters move forward expeditiously, to determine
panels have a uniform base for the judgments rendered and to
ide the panels with information concerning ethics and judicial
sions necessary to their activities. He shall make recommendations
le Board concerning appointments to the panels and reports
terning the activities of the panels and the overall committee work.

The Committee Chairman shall not serve as a regular member of a panel,
but may serve as a panel member to fill a panel as may be required from
time to time, and shall sit with panels in an advisory capacity at such other
times as he deems appropriate.
(c) Panels, Quorums. The Committee shall be divided into four
panels of four members of the Bar and one public member. The Board
shall name a panel chairman from the panel, who shall preside over that
panel. In the absence of the panel chairman, a vice-chairman designated
by the panel chairman shall preside. Each panel is empowered to carry out
any and all functions of the Committee under these rules. Three members
of a panel shall constitute a quorum. The concurrence of a majority of
those members present and voting at any proceeding shall be required for
a panel determination.
(1) Each panel shall meet as is necessary to effectively and
promptly carry out its duties. The entire Committee may be convened at
such other times, on the call of the chairman or the Executive Director of
the Bar, as is necessary to effectively and promptly carry out its c ,;es.
(d) Responsibilities. The panels may, and as to all corr
<nts
referred by Bar Counsel shall, review, investigate, and hear all con*
nts
charging unethical and/or unprofessional conduct against mem; s of
the Bar which have been filed with the Executive Director of the Bar. After
such review, investigation, hearing and analysis, it shall determine the
action to be taken on any complaint which, based upon the fact of the
particular case, is most consistent with the public interest and the
standard of conduct required of a member of the legal profession. The
authority of the panel in passing upon a complaint is set forth in Rule IX (b)
herein.
(e) Subpoena. In the course of its investigation and hearings, the
Committee or any panel shall have authority on its own motions, at the
request of Bar Counsel or at the request of the member of the Bar under
investigation to compel testimony and the production of documents
material to the inquiry by the issuance of a subpoena or subpoena duces
tecum. Said subpoena may be signed by the Committee Chairman, a
panel chairman or the Executive Director of the Bar. A panel may also take
an oath of a witness administered by the chairman or vice-chairman and
receive testimony electronically recorded or reported by a certified
reporter.
(f) Committee and Panel Secretary. Bar Counsel shall be the
secretary of the Committee and is charged with the responsibility of the
administrative affairs of the Committee, the handling of the panel
correspondence, the preparation of the panel calendars, giving notice to
panel members and members of the Bar whose attendance is requested
and notifying those who have filed complaints of the time and dates their
matters will be heard and otherwise performing or providing the
secretarial and administrative functions of the Committee and panels.
Bar Counsel shall, within three months of the filing of a complaint of
unprofessional or unethical conduct of an attorney, advise the party
making the complaint concerning the initial consideration of the complaint
and shall promptly advise such party in writing of subsequent disposition
of the complaint and the reason therefore.
(g) Annual Report. The chairman shall prepare and submit an
annual report to the Supreme Court through and with the approval of the
Board, encompassing the scope and nature of the Committee work. Said
report shall be submitted on or about February 1 of each year for the
preceding calendar year and shall set forth the number of disciplinary
cases brought before the Committee, Formal Committee Complaints
filed, private reprimands issued and cases dismissed. Such report may
contain Committee recommendations for rule amendments or changes in
Committee procedure. The chairman and the members of the Committee
shall be available to consult with the Board and the Supreme Court
regarding the level of activity and general standing of disciplinary matters
and procedures.
(h) The Committee, subject to review by the Board, shall be
responsible for formulating its own rules of procedure as to disciplinary
cases before it, provided that such rules shall not in any way conflict with
these Procedures of Discipline.
RULEV
BAR COUNSEL

(a) Appointment and Termination. Bar Counsel shall be a member
or members of the Bar in good standing appointed by the Board. In
addition, the Board shall have authority to appoint, from time to time, at its
discretion special counsel to serve under the direction or independent of
Bar Counsel as deemed appropriate in the particular case. Bar Counsel
shall have authority to hire, train and supervise all other disciplinary staff.
The Board may terminate the employment of Bar Counsel with the advice
and consent of the Supreme Court.
(b) Functions. Bar Counsel shall (i) review and investigate all
allegations and complaints of unethical or unprofessional conduct of a
member of the Bar; (ii) preliminarily pass upon and dispose of frivolous.
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bstantial or unmeritorious complaints; (iii) refer nonfrivolous, and
jtantial complaints to the Committee; (iv) recommend disposition of a
iplaint based upon facts revealed by the investigation; (v) perform all
secutorial responsibilities at all stages of any case before the
imittee, the Board and the Supreme Court; (vi)maintain complete
>rds of disciplinary cases being considered and of all actions taken in
nection therewith; and (vii)annually formulate the budget for the
iplinary staff, including salaries of all disciplinary personnel, and
mit the budget to the Board for approval.
(c) Salary Levels. The salaries of Bar Counsel and members of all
:iplinary staff shall be set at levels that (i) will encourage continued
)loyment of competent professionals and (ii) will provide
ipensation approximately equivalent to current salaries in
lparable service.
(d) Discovery. In connection with the investigatory and
secutorial functions, Bar Counsel is empowered to undertake the
positions of witnesses pursuant to Rules 26 through 37, Utah Rules of
il Procedure, and to secure and utilize subpoenas to compel
»ndance and testimony and the production of documents.
RULE VI
CONFIDENTIALITY OF PROCEEDINGS

(a) All disciplinary proceedings conducted by Bar Counsel before
Ethics and Discipline Committee or its panels shall be confidential and
ill not be a matter of public record except as appropriate or necessary
illege and prove private reprimands or private admonitions under Rule
(h) in the case of waiver or where affirmative defenses place
ciplinary proceedings in issue. The pendency, subject matter and
tus of an investigation or complaint may be disclosed, however, if:
(1) The member of the Bar under investigation has waived
rcfidentiality;
(2) The disciplinary proceeding is based upon the conviction of a
me;
(3) The disciplinary proceeding is based upon allegations that
ve become generally known to the public.
(b) A complainant shall have the right to appear before the
tciplinary panel personally or through a designated representative to
ike a statement in support of his or her complaint or in opposition to the
itters presented by the attorney against whom complaint has been
ide. This shall not include direct confrontation of the parties unless
ecifically authorized by the panel.
RULE VII
DISCIPLINE AND SANCTIONS

(a) Disbarment. Disbarment shall result in the revocation of an
torney's license to practice law and in the removal of the disbarred
torney from the roll of attorneys of the Supreme Court authorized to
igage in the practice of law in the state of Utah. The Supreme Court has
:clusive power to order disbarment.
(b) Suspension. Suspension of an attorney shall remove said
dividual as a member of the Bar of the Supreme Court in good standing
>d shall render him or her incapable and unqualified to practice law in the
ate of Utah during the period of suspension. The period of suspension
ay be of any time frame less than 2 years' duration. The Supreme Court
is exclusive powers to order suspension. Any term of suspension may
3 stayed by the Supreme Court conditioned on the suspended attorney's
xnpliance with certain terms and conditions of the stayed suspension,
n active member of the Utah State Bar who is in good standing may be
ppointed by the Board to supervise the suspended attorney and to
ssure that the suspended attorney complies with the terms and
onditions of the stayed suspension.
(1) Temporary Suspension. Upon petition of the Board, or of the
Jommittee (with the consent of the Board) filed with the Supreme Court,
r on its own motion, the Supreme Court may issue an interim order
uspending an attorney from the practice of law or imposing temporary
onditions of probation pending a final determination in any disciplinary
foceeding. The Supreme Court shall have exclusive power to place an
ttorney on interim suspension. If such a petition of the Board is filed prior
D, concurrently with or subsequent to the filing of its findings, conclusions
ind recommendation with the Supreme Court in a disciplinary case, such
petition shall be supported by affidavits and exhibits demonstrating that
he attorney has been convicted of a crime involving moral turpitude or is
causing great harm to the public and/or a client or clients pending final
disposition of the disciplinary proceeding.
(2) In the event of a petition for interim suspension, the Board
shall have the burden of proof that the relief sought should be granted in
vhole or in part.
(3) Any order of temporary suspension shall preclude the
attorney from accepting new cases, but shall not preclude him from
continuing to represent existing clients during the first 30 days after the
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effective date of the temporary order, provided that any fees tendered to
such attorney for services performed during the 30-day period shall be
deposited in a trust fund from which withdrawals may be made only in
accordance with restrictions imposed by the Supreme Court.
(4) A temporary suspension order which restricts the attorney
from maintaining an account against which the attorney may make
withdrawals shall serve as an injunction to prevent the bank from making
further payments thereon except in accordance with restrictions imposed
by the Supreme Court.
(5) The Supreme Court shall have exclusive power to terminate
an interim suspension.
(c) Probation. Probation may be imposed only in those cases in
which there is little likelihood that the attorney on probation will harm the
public during the period of probation and the conditions of probation can
be adequately supervised. The Board may appoint an active member of
the Utah State Bar who is in good standing to supervise the attorney and
to assure that the attorney fulfills the conditions of the probation.
Probation shall be imposed for a specified period not in excess of 2
years and may be renewed for an additional 2-year period. The conditions
of the probation shall be stipulated in writing and may only be imposed by
the Supreme Court.
Probation may be terminated upon the filing of an affidavit by the
respondent that he has complied with the conditions of probation and an
affidavit by the probation supervisor that probation is no longer
necessary.
If the probation supervisor fails to file an affidavit, Bar Counsel
should investigate to determine whether the respondent should be fully
reinstated. Bar Counsel may recommend that the respondent be fully
reinstated, that the period of probation be extended for a period not to
exceed 2 years or that other discipline be imposed.
(d) Public Reprimand. For unprofessional conduct, an attorney
may be publicly reprimanded. The Supreme Court has exclusive power to
impose the reprimand. Such shall be accomplished in writing with the
reasons for the same set forth with particularity. A public reprimand, while
a form of serious professional discipline, shall not impair the privilege of
the attorney to continue the practice of law in the state of Utah. A
permanent record shall be maintained of the reprimand so that it is
available in determining the extent of discipline to be imposed in the event
other complaints of unprofessional conduct are subsequently prosecuted
against the attorney.
(e) Private Reprimand. For unprofessional conduct of a lesser
character, a private reprimand may be imposed upon an attorney. The
Board has power to impose a private reprimand. Said reprimand shall be
in writing and shall set forth the facts constituting the unprofessional
conduct. If the Committee recommends a private reprimand to the Board,
such recommendation shall be in writing including a statement of the
nature of the case, defenses and the factual basis for the
recommendation. A confidential record of the private reprimand shall be
permanently maintained so that it may be available in determining the
extent of discipline to be imposed in the event that other complaints of
unprofessional conduct are subsequently prosecuted against the
attorney. Notice of the reprimand shall be given to the complainant.
(f) Private Admonition. For unprofessional conduct of a minor
character or to provide a guide for future conduct of the attorney, a private
admonition may be issued. Such admonition shall be issued only by the
Committee after a hearing in which the attorney has had an opportunity to
present his position or defense. A private admonition may be considered
by Bar Counsel or the Committee in determining whether there is
indicated an established course of unprofessional conduct but such
reference shall not relate to admonitions issued 5 years or more
previously.
(g) Costs. For unprofessional conduct, the Supreme Court and/or
the Board may require payment of the disciplined attorney of costs of the
proceedings, including expenses incurred by the Bar, in a case in which a
Formal Committee Complaint of unprofessional conduct is sustained or
affirmed.
(h) Restitution. A disciplined attorney may be required to make
restitution to persons financially injured by his unprofessional conduct
and also to reimburse the client's security fund of the Bar for any
expenditure it has made. The Supreme Court has exclusive power to
require restitution.
(i) Effective Date. All discipline for unprofessional conduct of an
attorney shall take effect as of a date set forth in the order of the Supreme
Court, Board or Committee imposing discipline.
(1) In the case of an order imposing disbarment or suspension,
the attorney shall not undertake or agree to undertake any new legal
matters between service of the order of disbarment or suspension and the
effective date of discipline.
(j) All disbarment, suspensions, probations and public reprimands
shall be published in the Utah Bar Journal.

RULE VIII
COMPLAINT OF UNPROFESSIONAL CONDUCT

(a) Filing. A disciplinary proceeding may be initiated against any
nember of the Bar by any person, Bar Counsel or the Committee by filing
rith the Bar a written complaint in ordinary, plain and concise language
etting forth the acts or omissions claimed to constitute unprofessional
onduct. Upon filing, a complaint shall be given a number seriatum by Bar
k>unsel and processed in accordance with these rules.
(1) The Committee shall also investigate matters brought to its
ttention by judicial offices of the state or federal courts. Such matters
hall be investigated, and in addition to the procedure prescribed in these
jles, a prompt report shall be made to the officer causing a referral.
(b) Form of Complaint. The complaint need not be in any particular
>rm or style and may be by letter or other informal writing. It is
nnecessary that the complaint recite disciplinary rules, ethical canons or
prayer requesting specific disciplinary action. It shall be signed by the
Dmplainant and shall set forth his or her address and may list the names
id addresses of other witnesses. The complaint need not be verified,
he substance of the complaint shall prevail over the form.
(c) Immunity. The complainant shall be absolutely immune from
vil liability for any complaint filed with the Bar, but the disclosure of the
>mplaint or information in the complaint by the complainant to other
arsons shall not be within the immunity of this rule.
(d) Initial Investigation. Upon the filing of a complaint, Bar Counsel
lall conduct a preliminary investigation to ascertain whether the
>mplaint is sufficiently clear as to its allegations. If it is not, Bar Counsel
tall seek additional facts from the complainant, which facts shall also be
ibmitted in writing and signed as in the case of the initial complaint.
(e) Bar Counsel. Upon completion of the preliminary investigation,
ar Counsel shall determine whether the complaint can be resolved in the
iblic interest, the lawyer's interest and the complainant's interest. Bar
>unsel and/or the Committee Chairman may use their efforts to resolve
B complaint. If the complaint cannot be so resolved or if it sets forth facts
lien, by their very nature, should be brought before the Committee, Bar
>unsel shall cause to be served a "Notice of Complaint" by regular mail
on the attorney complained against at the address reflected in the
x>rds of the Utah State Bar. Said notice shall have attached a true copy
the signed complaint against the attorney and shall identify with
rticularity the possible violation(s) of the Revised Rules of Professional
induct raised by the complaint as preliminarily determined by Bar
unsel.
(f) Answer to Complaint. Within 10 days after service of the notice
complaint on the attorney in question, said attorney shall file with Bar
unsel a written and signed answer setting forth in full an explanation of
facts surrounding the complaint, together with all defenses and
ponses to the claims of possible misconduct. For good cause shown,
r Counsel may extend the time for the filing of an answer by the attorney
to exceed an additional 30 days. Upon the answer having been filed or
he event that the attorney fails to respond, Bar Counsel shall refer the
;e to the Committee for investigation, consideration and determination,
sopy of the answer shall be forwarded by Bar Counsel to the
nplainant.
(g) Unmeritorious Complaint. A complaint which, upon
isideration of all factors, is determined by Bar Counsel to be frivolous,
itelligible, or unsupported by fact or which does not raise the
sibility of any unprofessional conduct, shall be summarily dismissed
Bar Counsel without hearing by the Committee. The attorney
iplained against need not be advised or required to respond to such
lplaint. Bar Counsel shall notify the complainant of such dismissal
ing the reason therefore.
(h) Pattern of Misconduct. If the attorney has received three
tiplinary sanctions consisting of private or public reprimands,
nation, suspension or disbarment within any consecutive 5-year
od, the Committee may initiate a Formal Committee Complaint under
;e rules with respect to the disbarment or suspension of such attorney
I the practice of law. If there is indicated a continuous course of
juct demonstrating unfitness to practice law or gross incompetency,
ate admonitions may be alleged in the Formal Committee Complaint.
RULE IX
0CEED1NGS BEFORE ETHICS AND DISCIPLINE COMMITTEE AND ITS PANELS

(a) Review and Investigation. The panel shall review all disciplinary
plaints referred to it by Bar Counsel, including all the facts developed
the complaint, answer, investigation and hearing, and the
mmendation of Bar Counsel. The panel shall have authority to
>int an investigator outside of the Committee who shall lodge a
dential report with the panel setting forth his findings regarding the
ges set forth in the complaint.
(b) Attorney's Appearance. Before any action is taken which may
t in the recommendation of a private reprimand or the filing of a
lal Committee Complaint, the panel shall afford the accused attorney
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an opportunity to appear before the panel and present an oral statement
or argument with respect to the complaint. A written brief may also be
submitted to the panel by the attorney; such brief shall not exceed five
pages in length unless permission for enlargement is extended by the
chairman or his delegate for good cause shown. A copy of the written brief
shall be forwarded by Bar Counsel to the complainant.
(c) Complainant's Appearance. A complainant shall have the right
to appear before the panel personally or through a designated
representative to make a statement in support of his or her complaint and
in opposition to the matters presented by the attorney against whom the
complaint has been made. This shall not include direct confrontation of
the parties unless specifically authorized by the panel.
(d) Panel Determination. (1) Upon a review of all the facts
developed by the complaint, answer, investigation and hearing, the panel,
in behalf of the Committee, shall make one of the following
determinations:
(A) That the complaint does not raise facts in which there is
reasonable cause to believe that the attorney was engaged in
unprofessional conduct, in which case, the complaint shall be
dismissed. Bar Counsel shall promptly give notice of such dismissal
by regular mail to the complainant and the attorney.
(B) That a letter of admonition may be issued by the Committee to
the attorney advising of Committee concern as to unprofessional
conduct of a minor character. Said letter shall be signed 1 Gar
Counsel on behalf of the Committee Chairman and shall serv*. as a
guide for the future conduct of the attorney. Thereupon, the
complaint shall be dismissed, with the complainant and the attorney
being notified of the dismissal. The complainant may also be
confidentially notified of the admonition at the discretion of the
Committee.
(C) That a dismissal may be conditioned upon the performance by
the attorney of specified conduct which the Committee determines to
be warranted by the facts and the Revised Rules of Professional
Conduct.
(D) That the complaint may be referred to the Board with an
accompanying Committee recommendation that the accused
attorney
be
privately
reprimanded.
Such
Committee
recommendation shall be in writing and shall state the substance and
nature of the complaint and defenses and the basis upon which the
Committee has concluded that the attorney should be reprimanded.
A copy of such Committee recommendation shall be served upon the
attorney in question prior to delivery of the recommendation to the
Board.
(E) That a Formal Committee Complaint against the attorney In
question may be prepared and filed with the Board, signed by the
Chairman.
(2) In determining an appropriate sanction and only after having found
unethical conduct, the panel may consider private reprimands and/or
greater discipline within the 5 years immediately preceding the alleged
offense. Private admonitions may also be considered and alleged in the
Formal Complaint for the purpose of establishing a course of conduct or a
pattern of conduct demonstrating unfitness to practice law or gross
incompetency under Rule VIII (d).
(e) Continuance of Complaint. Disciplinary proceedings may be
held in abeyance by the Committee prior to the filing of a Formal
Committee Complaint or by the Board at any stage of the proceedings
where the allegations or the Formal Committee Complaint contains
matters of substantial similarity to the material allegations of pending
criminal or civil litigation in which the attorney in question is involved.
RULEX
PRIVATE REPRIMAND

(a) Within 10 days after notice of the Committee recommendation
to the Board of a private reprimand, the attorney in question may file with
Bar Counsel an exception to the Committee recommendation and may
also, if desired, request a hearing. If a request for a hearing is made the
Board shall proceed to hear the matter or cause the same to be heard by a
hearing committee in an expeditious manner, with Bar Counsel and the
attorney in question having the opportunity to be present The attorney
shall have the burden of proof of showing that the Committee
recommendation is unreasonable, unsupported by substantial evidence,
arbitrary, capricious or otherwise clearly erroneous.
(b) In the event that the Board issues a private reprimand against
the attorney in question, confidential notice shall be given to the
complainant, stating that his complaint has been substantiated and that
the attorney in question has been privately reprimanded. The attorney will
also be notified that the private reprimand, as issued, will be maintained in
the files of the Bar as a permanent record for future reference.
(c) The Board may remand the Committee's recommendation of a
private reprimand to the Committee for reconsideration.

RULE XI

RULE XII

PROCEEDINGS ON FORMAL COMMITTEE COMPLAINT

DISCIPLINARY HEARING BEFORE BOARD

(a) Formal Committee Complaint. In the event the Committee
termines that a Formal Committee Complaint is merited, it shall prepare
d file with the Board said Formal Committee Complaint setting forth in
lin and concise language the facts upon which the charge of
(professional conduct is based and the specific applicable provisions of
9 Revised Rules of Professional Conduct. The Formal Committee
jmplaint shall be signed by the Committee Chairman or, in his absence,
' any other Committee member. Bar Counsel shall advise the
implainant that a Formal Committee Complaint, involving formal
targes, has been filed against the attorney in question.
(b) Service. Bar Counsel shall cause to be served upon the attorney
question a copy of the Formal Committee Complaint and a summons,
e latter of which shall require the attorney to appear and answer said
aimal Committee Complaint within 20 days after service. Service shall
3 made personally upon the attorney in question or by registered or
artified mail to the last known address as shown by the official roster of
ttorneys of the Bar. Three additional days shall be allowed to answer the
ormal Committee Complaint in the event that service is accomplished by
tail. Proof of service of the summons and the Formal Committee
omplaint shall be made by affidavit of the person making such service or
y a certificate of mailing by registered or certified mail or by the affidavit
f Bar Counsel that such mailing has been accomplished.
(c) Answer. The attorney in question shall file his answer to the
ormal Committee Complaint in writing with the office of the Executive
Mrector of the Bar within the time allowed or such further time as the
toard, upon good cause shown, may grant. The answer shall admit or
leny the allegations of the Formal Committee Complaint and may raise
>uch defenses and motions as are permitted under the Utah Rules of Civil
Vocedure. A copy of the answer shall be served upon Bar Counsel who
nay thereafter file a reply as to new matters raised by the answer. The
toard shall proceed to hear the case on the issues framed by the pleading
ind motions, if any, and notice shall be given to Bar Counsel and the
ittorney of the time and place for such hearing.
(d) Default. In the, event the attorney fails to file and serve his
inswer to the Formal Committee Complaint within the time established,
le shall be deemed to have admitted the allegations and charges in the
said Complaint and the Board shall enter the attorney's default. The
Board shall thereupon fix a time and place for hearing, notice of which
shall be given to Bar Counsel and the attorney, and shall thereupon
proceed to hear and receive evidence and argument with respect to the
discipline, if any, to be imposed or recommended.
(e) Discovery. For a period not to exceed 75 days from service of
the Formal Committee Complaint, Bar Counsel and the attorney may
engage in discovery proceedings pursuant to Rules 26 through 37, Utah
Rules of Civil Procedure. For good cause shown, the Board may extend
the time for discovery, not to exceed an additional 120 days, unless there
are extraordinary circumstances requiring a further delay.
(f) Orders Compelling Discovery and Sanctions. Either Bar
Counsel or the attorney in question may move the Board for an order
compelling discovery, giving reasonable notice of the motion to the
opposing party. Thereafter, if Bar Counsel or the attorney in question fails
to comply with the Board's order, the Board may make such orders in
regard to the failure as are just and, among others, the following:
(1) An order that the matters regarding which the order was
made or any other designated facts be taken to be established for the
purposes of the action in accordance with the claim of the party
obtaining the order;
(2) An order refusing to allow the disobedient party to support
or oppose designated claims or defenses or prohibiting him from
introducing designated matters into evidence;
(3) An order striking pleadings or parts thereof or staying
further proceedings until the order is obeyed or dismissing the
proceedings or any part thereof or entering findings, conclusions
and recommendations against the disobedient party by default.
(g) Pretrial Procedure. The Board or a designated hearing
committee may, in its discretion, sua sponte or upon motion of Bar
Counsel or the attorney in question, direct that a pretrial conference be
held to consider matters and issues pursuant to Rule 16, Utah Rules of
Civil Procedure. Upon such conference, the Board shall issue an order
reciting the action taken at the conference, amendments allowed to the
pleadings and stipulations made which limit the issues for trial. Such order
shall control the subsequent course of the case, unless modified at the
hearing to prevent manifest injustice.
(h) Filing. The originals of all pleadings, motions, orders, etc., shall
be filed with the Executive Director of the Bar, who shall function as clerk
in all disciplinary Formal Committee Complaint proceedings. Copies of all
such documents shall be mailed or delivered to the attorney or his counsel
and all members of the designated hearing committee.
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(a) Hearing Committee Panel. All Formal Committee Complaints
will be submitted to and heard before a committee of two members of the
Bar selected by the Board and one public member appointed by the
Supreme Court. The Board shall appoint twelve members of the Bar to act
on the Hearing Committee Panel, consisting of two attorneys from the first
and second divisions, two attorneys from the fourth and fifth divisions, six
attorneys from the third division and two at-large attorneys from any
divisions. In addition, six public members of the Hearing Committee Panel
shall be appointed by the Supreme Court. AH regular terms shall be three
years, and no member shall serve more than two consecutive three-year
terms. Provided, however, for the initial appointments to the Hearing
Committee Panel, one member of the Bar from the first and second
divisions shall be appointed for one year, and one shall be appointed for
three years; one member of the Bar from the fourth and fifth divisions shall
be appointed for two years and one for three years; two members of the
Bar from the third division shall be appointed for one year, two shall be
appointed for two years and two shall be appointed for three years and the
public members shall be appointed one for one year, two for two years
and two for three years. The President of the Bar shall assign a hearing
committee to a particular case and shall name a hearing committee
chairman from the Committee in each case.
(b) Evidence. The rules of evidence and procedure applicable to
the conduct of nonjury civil trials in the district courts of the state of Utah
shall govern the hearing on a Formal Committee Complaint. A verbatim
recording shall be maintained by electronic and/or stenographic means.
(c) Burden and Standard of Proof. The burden of proof shall be on
Bar Counsel to sustain the Formal Committee Complaint, or various
counts thereof, by clear and convincing evidence.
(d) Personal Attendance by the Attorney. Unless excused from
attendance by the chairman of the Hearing Committee for good cause
shown, the attorney whose conduct is the subject of the hearing shall
attend the hearing in person and shall answer any questions put to him by
Bar Counsel and the Hearing Committee.
(e) Findings, Conclusions and Recommendation. After the hearing
is completed, the Hearing Committee shall make written findings of fact,
conclusions of law and its recommendation as to the discipline of the
attorney and shall submit the same to the Board. The Board shall review
and consider the findings, conclusions and recommendation of the
Hearing Committee, and it may affirm, modify or disaffirm the Hearing
Committee determinations in whole or in part. The findings, conclusions
and recommendation shall then be entered by the Board either dismissing
the complaint or recommending disbarment, suspension, probation,
public reprimand, restitution and/or costs. A copy of the findings,
conclusions and recommendation shall be served upon Bar Counsel and
the attorney in question or his counsel.
(f) Petitions for Amendment, Modification or Reconsideration.
Within 10 days of service of the Board's findings, conclusions and
recommendation, Bar Counsel or the attorney in question may petition the
Board to amend, modify or reconsider the findings, conclusions or
recommendation. The petition shall be filed with the Executive Director of
the Bar. The petition shall specify any proposed amendment or
modification and any reasons advanced for reconsideration. The petition
may be supported by legal argument and may be accompanied by a
request for oral argument. The Board shall permit oral argument on the
petition if requested.
(g) Transmittal to Supreme Court. Upon all proceedings before the
Board having been concluded, in the event that discipline is
recommended, a certified copy of the Board recommendation setting
forth the recommended discipline, accompanied by the findings of fact
and conclusions of law, shall be forthwith forwarded to the Clerk of the
Supreme Court, and copies thereof shall be seived upon the attorney in
question and Bar Counsel.
(h) Public Access to Proceedings. Upon the filing of a Formal
Committee Complaint, the pleadings in the matter shall be open to the
view of all interested persons. Evidentiary hearings conducted by the
Hearing Committee shall be open to the public. The findings of fact,
conclusions of law and recommendation of the Hearing Committee and
Board shall be open to all interested persons.
(i) Ex Parte Communications Prohibited. Neither Bar Counsel nor
members of the disciplinary staff shall engage in ex parte
communications with members of the Board or members of the Hearing
Committee concerning any disciplinary case that is being or may be
considered by the Board of the Hearing Committee.
RULE XIII
DISCIPLINE BY CONSENT

At any time during a disciplinary proceeding, the Board may at its
discretion accept from the attorney in question an admission to the
accusations contained in the complaint or the Formal Committee
Complaint in exchange for a stated form otf discipline. Such written

RULE XVII

amission snail specify that the attorney in question agrees that the
ormal Committee Complaint cannot be successfully resisted, that the
ttorney has violated provisions of the Revised Rules of Professional
onduct as charged, that the admission is made voluntarily and without
aercion or duress and that the attorney in question is aware of the
iplications of the admission and the misconduct, the nature of which
lall be specifically set forth
The admission may be accepted upon such terms and conditions as
e Board shall prescribe subject to review and approval of the Supreme
Durt

DISCIPLINARY PROCEEDINGS BASED ON DISCIPLINE IMPOSED IN ANOTHER
JURISDICTION

RULE XIV
REVIEW BY AND APPEALS TO THE SUPREME COURT

(a) Review on Appeal Within 30 days after service of findings,
inclusions and a recommendation of the Board upon the attorney in
lestion and Bar Counsel, the attorney or Bar Counsel (the latter acting at
9 express direction of the Committee) may seek review by the Supreme
>urt by filing a written notice of appeal with the Clerk of the Supreme
>urt Said notice shall set forth the basis of the appeal, specifying
Dunds for the appeal A copy of the notice of appeal shall be served on
3 other party and upon the Executive Director of the Bar on behalf of the
>ard
(1) The Executive Director shall be responsible for preparing
the record of the proceedings and forwarding the same to the
Supreme Court, which shall be accomplished within 60 days
following the notice of appeal The record shall include the original
complaint, Formal Committee Complaint, pleadings, notices,
motions and other papers filed in the case The appellant shall be
responsible for paying the costs of a transcript of the Board
proceedings to be filed with the Supreme Court at the time that the
record is filed On the filing of the record and the transcript, the
Supreme Court shall set a briefing schedule for the appellant and the
respondent Any briefs filed with the Supreme Court shall conform to
and be in accordance with Rule 75 Utah Rules of Civil Procedure
Upon the filing of briefs, the Supreme Court shall set a date for oral
argument
(2) Upon submission of the case, the Supreme Court shall
issue a written opinion as in other appellate matters before it, in
which the findings, conclusions and recommendation of the Board
may be approved, modified or reversed
(b) Proceedings if no Appeal If there is no appeal from the findings,
elusions and recommendation of the Board, the Supreme Court shall
?r an order approving and adopting the same as its own, unless from a
ew of the findings and conclusions, it is determined that the
)mmendation is arbitrary, capricious, or clearly erroneous

(a) Notice to Bar Upon notification that a member of the Bar has
been disciplined for unprofessional conduct by another court, bar
association or other regulatory body having disciplinary jurisdiction, the
Executive Director of the Bar shall promptly obtain a certified or
authenticated copy of such disciplinary order or action Upon said
disciplinary order being filed with the Bar, the member shall be forthwith
served with notice by the Executive Director of such filing
(b) Effect of such Disciplinary Order The certified or authenticated
report or order of discipline from a court, bar association or regulatory
body of another jurisdiction shall constitute prima facie evidence for
disciplinary proceedings by the Bar against the disciplined attorney The
notice of the Executive Director, together with a copy of the disciplinary
order, shall constitute the equivalent of a Formal Committee Complaint
against the attorney
(c) Hearing Before Board Within 20 days of the receipt of the notice
from the Bar, the attorney may file his answer with the Executive Director
raising any defenses and setting forth the reasons, if any, why the same
discipline as imposed by the supreme court, bar association or regulatory
authority of another jurisdiction should not be also imposed by the
Supreme Court or the Board If the attorney requests a hearing before the
Board, such request shall be set out in his answer The Board or a hearing
committee shall proceed to hear the case and, at the conclusion thereof,
shall, as in other cases prepare findings, conclusions and a
recommendation as to discipline to be imposed against the attorney in
Utah The Board, upon adoption of the Heanng Committee's
determination, shall forward the same to the Supreme Court as in other
disciplinary cases
(d) Findings as Conclusive Evidence The certified or authenticated
copy of the findings of fact in the disciplinary proceeding in the other
jurisdiction shall constitute conclusive evidence that the attorney in
question committed the unprofessional conduct, and the only issue
before the Board and the Supreme Court shall be whether there is any
reason for not imposing the same discipline in Utah that was imposed in
the other jurisdiction
(e) Appeal to the Supreme Court The attorney in question may
appeal to the Supreme Court the Recommendation of the Board in the
same manner as is provided for other disciplinary cases under these
rules

RULE XV
STATUTE OF LIMITATIONS

Unprofessional conduct of a member of the Bar shall not be the basis
disciplinary proceedings or sanctions under these rules unless a
plaint is filed with the Executive Director of the Bar in the manner
cnbed by Rule 8 of these rules within 4 years from (a) the discovery
1e complainant of the fact upon which the claim of unprofessional
iuct is based, or (b) in the case of disciplinary proceedings based
i a criminal conviction, from the date of the conviction upon which the
plaint is based
RULE XVI
IMMUNITY FROM SUIT

(a) Disciplinary Personnel Immune from Civil Suit All members of
Committee, Board, heanng committees, Bar Counsel, disciplinary
and other persons duly authorized to act in disciplinary proceedings
r these rules shall be absolutely immune from civil suit or liability for
x>nduct in the course of their official responsibilities
(b) Witness Immunity from Criminal Prosecution In connection
any investigation or proceeding under these rules, Bar Counsel may
r to the Third Judicial District Court for Salt Lake County for an order
ing transactional immunity to any person who is called or who is
died to be called as a witness in behalf of Bar Counsel Notice of the
>n shall be given to the attorney general and to the county attorney of
aunty in which the witness resides or to the county attorney of Salt
County if the witness does not reside in this state After a hearing on
lotion, the district court shall issue an order granting transactional
nity and directing the witness to answer questions on matters
nated in the order if it is shown (1) that the testimony of the witness is
»sary to the disciplinary investigation or proceeding, (2) that the
ng of immunity is not clearly contrary to public interest, and (3) that
tness's testimony pursuant to the order will not subject the witness
nminal prosecution in another jurisdiction No prosecution shall be
ited against the witness for any crime disclosed by his testimony
ant to the order Should the witness testify falsely, nothing herein
>e construed to prevent prosecution for perjury

132

RULE XVIII
DISBARMENT OR SUSPENSION

(a) In every case in which an attorney is disbarred or suspended for
more than six months, the attorney shall, within 20 days of the effective
date of disbarment or suspension, accomplish the following acts*
(1) Notify all clients and any co-counsel in pending matters,
litigation and non-litigation that the attorney has been disbarred or
suspended from the practice of law and thus is disqualified from
further participation in the matter,
(2) In the absence of co-counsel, the attorney shall notify his
clients to appoint another attorney, calling attention to the urgency,
particularly in pending litigation, in seeking substitution of another
attorney,
(3) The attorney shall deliver to all clients any papers or other
property to which they are entitled or notify them and any co-counsel
of a suitable time and place where papers and other property may be
obtained, calling attention to any urgency for obtaining the same,
(4) Refund any part of any fees paid in advance that have not
been earned as of the effective date of disbarment or suspension,
(5) Notify opposing counsel in pending litigation or, in the
absence of said counsel, adverse parties of the attorney's
disbarment or suspension and consequent disqualification to further
participate as an attorney in the matter;
(6) File with the Supreme Court, agency or tnbunal before
which any litigation is pending a copy of the notice to opposing
counsel or adverse parties;
(7) Keep and maintain records of the steps taken to
accomplish the foregoing and file proof with the Supreme Court
within 40 days of the effective date of disbarment or suspension of
complete performance of the foregoing
(b) Any attorney's hen for services rendered not tainted by reason
of disbarment or suspension shall remain valid and enforceable
(c) In cases in which an attorney is suspended by the Supreme
Court for 6 months or less, the Supreme Court may impose conditions
similar to those set out in Paragraph (a) herein
(d) Compliance with the provisions of Paragraphs (a) or (c) of this
rule shall be an absolute precondition for reinstatement or readmission to
the Bar The failure to comply with Paragraphs (a) or (c) shall constitute a
contempt of the Supreme Court and may be punished by confinement,
fine, payment of costs or further disciplinary action

RULE XIX
SUSPENSION FOR DISABILITY

Committee Determination When in the course of disciplinary
jing or otherwise the Committee determines that an attorney,
e of mental infirmity, mental illness or addiction to intoxicants or
poses a danger to the interest of his clients and the general public
ould not be permitted to practice law further, the Committee may
(1) Refer the matter to the Board upon recommendation that
e Board may accept the voluntary surrender of the attorney s
:ense to practice law,
(2) File a Formal Committee Complaint for the medical
jspension of the attorney s license to practice law, which Formal
ommittee Complaint shall be treated and heard as other such
omplaints pursuant to these rules with the exception that there shall
e substituted in the Formal Committee Complaint in place of
negations of unprofessional conduct a plain and concise statement
>f the mental infirmity, mental illness, or addiction to intoxicants or
Irugs set forth
b) Board Recommendation Upon determination by the Board that
orney is suffering from mental infirmity, mental illness or addiction to
cants or drugs so as to render htm substantially disabled and unable
itinue the practice of law, the Board shall enter findings, conclusions
in order pursuant to Rule XII of these rules and shall recommend
ension of the attorney for medical reasons until such attorney is
wed to health and/or rehabilitated and a good and sufficient showing
>of is made before the Board
(c) Review by Supreme Court The Supreme Court shall review the
mmendation of suspension for medical disability as in other
iplinary proceedings pursuant to these rules
RULE xx
LICENSE FEE—SUSPENSION FOR NONPAYMENT

The annual license fee shall be payable on or before March 1 of each
r Any member, active or inactive, who fails to pay the fees upon that
3 or within 30 days thereafter shall be dropped from the roll of qualified
>rneys In such event, he shall not practice law or appear as an attorney
ny court of this state until he is reinstated The Executive Director of the
shall give notice of such removal from the rolls to such noncomplying
mber by certified mail and by ordinary mail to the Chief Justice of the
preme Court and to the judges of the district and circuit courts of the
te The noncomplying member may apply in wnting for re-enrollment
tendering the delinquent fees and a $100 00 filing fee, as approved by
> Supreme Court Upon receiving the same, the Utah State Bar
tmmission shall accept it and order re-enrollment, unless the Board for
me justifiable cause deems it not to be in the best interests of the Bar
td the public to do so In that event, the Board shall within 30 days so
>tify the member He may then within 30 days after receipt of such notice
rtrtion the Board for a hearing before it or a committee appointed by it for
at purpose Such a hearing shall be held without undue delay, and the
ember shall be given at least 10 days' notice of the time and place of
jch hearing Upon his request, he shall be informed in writing of the
lasons for such refusal Me shall be afforded the privilege of appearing
ersonally and/or by counsel at the hearing, of cross-examining any
fitness against him and of offering evidence in his own behalf Pursuant
} that proceeding, the Board shall make written findings and such order
s in its judgment will best serve the interests of the Bar and of the public
Such findings and order shall be served on the member by certified mail
vtthin 10 days thereafter Such proceedings and the order made are
subject to review by the Supreme Court upon application made within 30
Jays after the date of the entry of the order
RULE XXI
READMISSION AND REINSTATEMENT

(a) Readmission An attorney who has been disbarred shall not be
entitled to apply for readmission to the Bar until at least 5 years after the
effective date of disbarment In all events, said individual shall not be
considered for readmission unless there is shown, by clear and
convincing evidence to the Board and the Supreme Court, rehabilitation of
that conduct which brought about the disbarment, as well as fitness to
practice law, competence and compliance with all applicable disciplinary
orders and rules A disbarred attorney seeking readmission to the Bar
shall be required, in addition, to successfully sit for and pass the regular
State Bar examination The Supreme Court has exclusive power to
readmit a disbarred attorney
(b) Reinstatement An attorney who has been suspended from the
practice of law for unprofessional conduct shall not be entitled to apply for
reinstatement until the time for suspension has passed and there is
shown by clear and convincing evidence that all terms and conditions of
the suspension have been met, all applicable disciplinary orders and rules
have been satisfied and the suspended attorney is fit and competent to reengage in the practice of law An attorney who has been suspended for a

period of one year or more shall be required to successfully pass a special
written examination on legal ethics The Supreme Court has exclusive
power to reinstate a suspended attorney
(c) Proceedings An application for readmission or reinstatement
shall be by written and verified petition, addressed to the Board and filed
with the Executive Director of the Bar The petition shall set forth the
name, age and business and residential addresses of the petitioner, his
residence and occupation during the period of disbarment or suspension
the cause of disbarment or suspension and a concise statement of facts
upon which it is claimed that readmission or reinstatement is justified The
petition must be accompanied by a filing fee of $200 00
(d) Hearing on Petition The Board shall fix a time and place for the
hearing of the Petition and shall give notice thereof to B ar Counsel and the
Committee Prior to the date of hearing on the petition, the Committee, Bar
Counsel or any other person may file with the Board a typewritten or
printed statement supporting or opposing the petition The Board shall
also cause an investigation to be made of the moral character and conduct
of the petitioner during the period of disbarment or suspension If the
petition is one of reinstatement and the investigation discloses facts upon
which a complaint for unprofessional conduct may be predicted, the
Board shall refer the case to the Committee for filing of a Formal
Committee Complaint in accordance with these rules
(e) Standard Readmission or reinstatement shall not be
recommended by the Board except upon an affirmative showing by clear
and convincing evidence that the provisions of Paragraphs (a) or (b) of this
rule, as applicable of this rule, are satisfied, that the petitioner is of high
moral character and that he is fully competent and qualified to practice law
in the state of Utah as an officer of the Supreme Court
(f) Review by the Supreme Court Readmission or reinstatement
shall be considered by the Supreme Court pursuant to the following
provisions
(1) If the Board recommendation supports readmission or
reinstatement, the Supreme Court shall, in due course of its
business, enter an order to that effect under such terms and
conditions as are appropriate, unless the Supreme Court
determines that said order is ceaiiy not in the public interest
(2) If the Board recommendation is against readmission or
reinstatement, the petitioner may, within 15 days from the date of
notice of such Board recommendation, appeal to the Supreme Court
for review Said review shall thereafter be conducted as in the case of
other disciplinary appeals under these rules The recommendation
of the Board shall be affirmed upon appeal unless the Supreme
Court determines it to be arbitrary, capncious or clearly against the
public interest
The effective date of these rules shall be July 1,1981 All Committee
complaints filed prior to that date shall not be affected hereby, but shall be
governed by the prior existing rules
In case of conflict between the Rules of Organization and
Management of the Utah State Bar, approved July 1, 1981, and these
Procedures of Discipline of the Utah State Bar, the latter shall govern
Effective date as amended shall be September 25,1985
RULE XXII
PREPARATION OF DISCIPLINARY GUIDELINES AND REPORTING

(a) Disciplinary Guidelines On or before January 1, 1988, the
Board shall prepare and submit to the Supreme Court for approval written
guidelines for the imposition of disciplinary sanctions for major categories
of ethical violations within the Board s jurisdiction The guidelines shall
specify the range of sanctions that the Board intends to impose or
recommend for each category Thereafter, as the Board may conclude
that its guidelines require revision or amendment, they shall be revised
and submitted to the Supreme Court for approval
(b) Report of Sanctions by the Board On or before January 31 of
each year, the Board shall report to the Supreme Court all ethical
violations determined under the Board's junsdiction dunng the preceding
year, together with a description of the sanction imposed for each
(c) Report by Bar Counsel From time to time, but in no event less
frequently than on an annual basis, Bar Counsel (i) shall report ail cases in
which public discipline is imposed upon an attorney to the American Bar
Association National Data Bank, and (II) shall report available statistical
and budgetary data on attorney discipline to the American Bar
Association Center for Professional Responsibility
RULE XXIII
APPOINTMENT OF TEMPORARY ATTORNEY TRUSTEES

(a) Grounds for Appointment by Presiding Judge If any attorney
becomes disabled and if no appropnate arrangement has been made for
another to discharge his responsibilities to clients, the presiding judge of
the judicial district in which the disabled attorney maintained his practice
may issue an order appointing another attorney to act as temporary
trustee of the practice of the disabled attorney For purposes of this rule,
an attorney shall be deemed disabled if he is unable properly to discharge
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any action that, in his professional judgment, is necessary to preserve
client interests until new counsel may be obtained, and (5) to transmit all
client files to new counsel.
(c) Privilege. The temporary trustee's review of client files pursuant
to an order under this rule shall not be deemed a waiver of the attorneyclient privilege as to matters contained in those files.
As amended July 1,1987.

\ professional responsibilities to clients by reason of mental or physical
lability, disappearance or death.
(b) Powers and Duties of Temporary Trustee. Any order under this
B appointing a temporary trustee shall direct the temporary trustee (1)
inventory the disabled attorney's client files, (2) to advise each of the
abled attorney's clients to obtain new counsel, (3) to sequester client
ids until the disabled attorney's clients obtain new counsel, (4) to take
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Rules of Professional Conduct
Utah State Bar
Effective January 1,1988
PREAMBLE: A LAWYER'S RESPONSIBILITIES

A lawyer is a representative of clients, an officer of the legal system
and a public citizen having special responsibility for the quality of justice.
As a representative of clients, a lawyer performs various functions.
As advisor, a lawyer provides a client with an informed understanding of
the client's legal rights and obligations and explains their practical
implications. As advocate, a lawyer zealously asserts the client's position
under the rules of the adversary system. As negotiator, a lawyer seeks a
result advantageous to the client but consistent with requirements of
honest dealing with others. As intermediary between clients, a lawyer
seeks to reconcile their divergent interests as an advisor and, to a limited
extent, as a spokesperson for each client. A lawyer acts as evaluator by
examining a client's legal affairs and reporting about them to the client or
to others. A lawyer's representation of a client, including representation
by appointment, does not constitute an endorsement of the client's
political, economic, social or moral views or activities.
In all professional functions, a lawyer should be competent, prompt
and diligent. A lawyer should maintain communication with a client
concerning the representation. A lawyer should keep in confidence
information relating to representation of a client except so far as
disclosure is required or permitted by the Rules of Professional Conduct
or other law.
A lawyer's conduct should conform to the requirements of the law,
both in professional service to clients and in the lawyer's business and
personal affairs. A lawyer should use the law's procedures only for
legitimate purposes and not to harass or intimidate others. A lawyer
should demonstrate respect for the legal system and for those who serve
it, including judges, other lawyers and public officials. While it is a lawyer's
duty, when necessary, to challenge the rectitude of official action, it is also
a lawyer's duty to uphold legal process.
As a public citizen, a lawyer should seek improvement of the law, the
administration of justice and the quality of service rendered by the legal
profession. As a member of a learned profession, a lawyer should
cultivate knowledge of the law beyond its use for clients, employ that
knowledge in reform of the law and work to strengthen legal education. A
lawyer should be mindful of deficiencies in the administration of justice
and of the fact that the poor, and sometimes persons who are not poor,
cannot afford adequate legal assistance and should therefore devote
professional time and civic influence in their behalf. A lawyer should aid
the legal profession in pursuing these objectives and should help the Bar
regulate itself in the public interest.
Many of a lawyer's professional responsibilities are prescribed in the
Rules of Professional Conduct, as well as substantive and procedural
law. However, a lawyer is also guided by personal conscience and the
approbation of professional peers. A lawyer should strive to attain the
highest level of skill, to improve the law and the legal profession and to
exemplify the legal profession's ideal of public service.
A lawyer's responsibilities as a representative of clients, an officer of
the legal system and a public citizen are usually harmonious. Thus, when
an opposing party is well represented, a lawyer can be a zealous advocate
on behalf of a client and at the same time assume that justice is being
done. So also, a lawyer can be sure that preserving client confidences
ordinarily serves the public interest because people are more likely to
seek legal advice, and thereby heed their legal obligations, when they
know their communications will be private.
In the nature of law practice, however, conflicting responsibilities are
encountered. Virtually all difficult ethical problems arise from conflict
between a lawyer's responsibilities to clients, to the legal system and to
the lawyer's own interest in remaining an upright person while earning a
satisfactory living. The Rules of Professional Conduct prescribe terms for
resolving such conflicts. Within the framework of these Rules, many
difficult issues of professional discretion can arise. Such issues must be
resolved through the exercise of sensitive professional and moral
judgment guided by the basic principles underlying the Rules.
The legal profession is largely self-governing. Although other
professions also have been granted powers of self-government, the legal
profession is unique in this respect because of the close relationship
between the profession and the processes of government and law
enforcement. This connection is manifested in the fact that ultimate
authority over the legal profession is vested largely in the courts.
To the extent that lawyers meet the obligations of their professional
calling, the occasion for government regulation is obviated. Selfregulation also helps maintain the legal profession's independence from
government domination. An independent legal profession is an important
force in preserving government under law, for abuse of legal authority is
more readily challenged by a profession whose members are not
dependent on government for the right to practice.
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The legal profession's relative autonomy carries with it «
,
responsibilities of self-government. The profession has a responsil
assure that its regulations are conceived in the public interest anc
furtherance of parochial or self-interested concerns of the Bar.
lawyer is responsible for observance of the Rules of Profe.
Conduct. A lawyer should also aid in securing their observance b
lawyers. Neglect of these responsibilities compromise
independence of the profession and the public interest which it s(
Lawyers play a vital role in the preservation of society. The ful
of this role requires an understanding by lawyers of their relation
our legal system. The Rules of Professional Conduct, when p
applied, serve to define that relationship.
SCOPE

The Rules of Professional Conduct are rules of reason. They
be interpreted with reference to the purposes of legal representat
of the law itself. Some of the Rules are imperatives, cast in th<
"shall" or "shall not." These define proper conduct for purp<
professional discipline. Others, generally cast in the term "ma
permissive and define areas under the Rules in which the law
professional discretion. No disciplinary action should be taken w
lawyer chooses not to act or acts within the bounds of such dis
Other Rules define the nature of relationships between the law
others. The Rules are thus partly obligatory and disciplinary an
constitutive and descriptive in that they define a lawyer's prof*
role. Many of the Comments use the term "should." Comments
add obligations to the Rules but provide guidance for prad
compliance with the Rules.
The Rules presuppose a larger legal context shaping the I
role. That context includes court rules and statutes relating to mt
licensure, laws defining specific obligations of lawyers and sub
and procedural law in general. Compliance with the Rules, as wit
in an open society, depends primarily upon understanding and v
compliance, secondarily upon reinforcement by peer and public
and finally, when necessary, upon enforcement through dis
proceedings. The Rules do not, however, exhaust the moral an
considerations that should inform a lawyer, for no worthwhile
activity can be completely defined by legal rules. The Rules simply
a framework for the ethical practice of law.
Furthermore, for purposes of determining the lawyer's auth
responsibility, principles of substantive law external to thes
determine whether a client-lawyer relationship exists. Most of tr
flowing from the client-lawyer relationship attach only after the c
requested that the lawyer render legal services and the lawyer ha
to do so. But there are some duties, such as that of confidential
Rule 1.6, that may attach when the lawyer agrees to consider v\
client-lawyer relationship shall be established. Whether a clier
relationship exists for any specific purpose can depend
circumstances and may be a question of fact.
Under various legal provisions, including constitutional,
and common law, the responsibilities of government lawyers ma
authority concerning legal matters that ordinarily reposes in th<
private client-lawyer relationships. For example, a lawy<
government agency may have authority on behalf of the govei
decide upon settlement or whether to appeal from an adverse j
Such authority in various respects is generally vested in the
general and the state's attorney in state government, and the
counterparts, and the same may be true of other government lav
Also, lawyers under the supervision of these officers may be autf
represent several government agencies in intragovernmei
controversies in circumstances where a private lawyer <
represent multiple private clients. They also may have au
represent the "public interest" in circumstances where a priv*
would not be authorized to do so. These Rules do not abrogate
authority.
Failure to comply with an obligation or prohibition imposec
is a basis for invoking the disciplinary process. The Rules pr
that disciplinary assessment of a lawyer's conduct will be ms
basis of the facts and circumstances as they existed at the t
conduct in question and in recognition of the fact that a lawyer o
act upon uncertain or incomplete evidence of the situation. Moi
Rules presuppose that whether or not discipline should be imp
violation and the severity of a sanction depend on all the circu
such as the willfulness and .seriousness of the violation, e
factors and whether there have been previous violations. C
action shall be governed by the Procedures of Discipline of the

) burden of proof shall be on the State Bar to sustain any
violation by clear and convincing evidence.
n of a Rule should not give rise to a cause of action, nor
ite any presumption that a legal duty has been breached. The
asigned to provide guidance to lawyers and to provide a
regulating conduct through disciplinary agencies. They are
to be a basis for civil liability. Furthermore, the purpose of the
> subverted when they are invoked by opposing parties as
eapons. The fact that a Rule is a just basis for a lawyer's selfor for sanctioning a lawyer under the administration of a
luthority does not imply that an antagonist in a collateral
r transaction has standing to seek enforcement of the Rule.
nothing in the Rule should be deemed to augment any
>gal duty of lawyers or the extra-disciplinary consequences
ich a duty.
ir, these Rules are not intended to govern or affect judicial
either the client-lawyer or work product privilege. Those
e developed to promote compliance with law and fairness in
iliance on the client-lawyer privilege, clients are entitled to
ommunications within the scope of the privilege will be
inst compelled disclosure. The client-lawyer privilege is that
id not of the lawyer. The fact that in exceptional situations
jer the Rules has a limited discretion to disclose a client
es not vitiate the proposition that, as a general matter, the
isonable expectation that information relating to the client
jntarily disclosed and that disclosure of such information
ally compelled only in accordance with the recognized
the client-lawyer and work product privileges.
ir's exercise of discretion not to disclose information under
jld not be subject to reexamination. Permitting such
would be incompatible with the general policy of promoting
th law through assurances that communications will be
ist disclosure.
nent accompanying each Rule explains and illustrates the
urpose of the Rule. The Preamble and this note on Scope
il orientation. The Co^ -ints are intended as guides to
jut the text of each P
. authoritative. Research notes
to compare counte
is in the Code of Professional
approved by the Utah Supreme Court February 19,1971)
selected references to other authorities. The notes have
>d, do not constitute part of the Rules and are not intended
)lication or interpretation of the Rules and Comments.
TERMINOLOGY

- "believes" denotes that the person involved actually
ct in question to be true. A person's belief may be inferred
ices.
or "consultation" denotes communication of information
cient to permit the client to appreciate the significance of
jstion.
law firm" denotes a lawyer or lawyers in a private firm,
ed in the legal department of a corporation or other
I lawyers employed in a legal services organization. See
1.10.
"fraudulent" denotes conduct having a purpose to
merely negligent misrepresentation or failure to apprise
int information.
," "known" or "knows" denotes actual knowledge of the
n. A person's knowledge may be inferred from
snotes a member of a partnership and a shareholder in a
d as a professional corporation,
a" or "reasonably," when used in relation to conduct by
> the conduct of a reasonably prudent and competent
) belief" or "reasonably believes" when used in
wyer denotes that the lawyer believes the matter in
at the circumstances are such that the belief is
r

should know," when used in reference to a lawyer,
vyer of reasonable prudence and competence would
er in question.
" when used in reference to degree or extent, denotes
)f clear and weighty importance.
CLIENT-LAWYER RELATIONSHIP
Rule 1.1 Competence

Comment
Legal Knowledge and Skill

In determining whether a lawyer employs the requisite knowledge
and skill in a particular matter, relevant factors include the relative
complexity and specialized nature of the matter, the lawyer's general
experience, the lawyer's training and experience in the field in question,
the preparation and study the lawyer is able to give the matter and
whether it is feasible to refer the matter to, or associate or consult with, a
lawyer of established competence in the field in question. In many
instances, the required proficiency is that of a general practitioner.
Expertise in a particular field of law may be required in some
circumstances.
A lawyer need not necessarily have special training or prior
experience to handle legal problems of a type with which the lawyer is
unfamiliar. A newly admitted lawyer can be as competent as a practitioner
with long experience. Some important legal skills, such as the analysis of
precedent, the evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill consists of
determining what kind of legal problems a situation may involve, a skill
that necessarily transcends any particular specialized knowledge. A
lawyer can provide adequate representation in a wholly novel field
through necessary study. Competent representation can also be
provided through the association of a lawyer of established competence
in the field in question.
In an emergency a lawyer may give advice or assistance in a matter in
which the lawyer does not have the skill ordinarily required where referral
to or consultation or association with another lawyer would be
impractical. Even in an emergency, however, assistance should be limited
to that reasonably necessary in the circumstances, for ill-considered
action under emergency conditions can jeopardize the client's interest.
A lawyer may accept representation where the requisite level of
competence can be achieved by reasonable preparation. This applies as
well to a lawyer who is appointed as counsel for an unrepresented person.
See also Rule 6.2.
Thoroughness and Preparation

Competent handling of a particular matter includes inquiry into and
analysis of the factual and legal elements of the problem and use of
methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major
litigation and complex transactions ordinarily require more elaborate
treatment than matters of lesser consequence.
Maintaining Competence

To maintain the requisite knowledge and skill, a lawyer should
engage in continuing study and education.
Code Comparison

DR 6-101(AX1) provided that a lawyer shall not handle a matter
"which he knows or should know that he is not competent to handle,
without associating himself with a lawyer who is competent to handle it."
DR 6-101(AX2) required "preparation adequate in the circumstances."
Rule 1.1 more fully particularizes the elements of competence. Whereas
DR 6-101(AX3) prohibited the "[njeglect of a legal matter," Rule 1.1 does
not contain such a prohibition. Instead, Rule 1.1 affirmatively requires the
lawyer to be competent.
Rule 1.2 Scope of Representation

(a) A lawyer shall abide by a client's decisions concerning the
objectives of representation, subject to paragraphs (b), (c), (d), and shall
consult with the client as to the means by which they are to be pursued. A
lawyer shall abide by a client's decision whether to accept an offer of
settlement of a matter. In a criminal case, a lawyer shall abide by the
client's decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial and whether the client will testify.
(b) A lawyer may limit the objectives of the representation if the
client consents after consultation.
(c) A lawyer shall not counsel a client to engage, or assist a client in
conduct that the lawyer knows is criminal or fraudulent, but a lawyer may
discuss the legal consequences of any proposed course of conduct with a
client and may counsel or assist a client to make a good faith effort to
determine the validity, scope, meaning or application of the law.
(d) When a lawyer knows that a client expects assistance not
permitted by the Rules of Professional Conduct or other law, the lawyer
shall consult with the client regarding the relevant limitations on the
lawyer's conduct
Comment
Scope of Representation

all provide competent representation to a client,
sentation requires the legal knowledge, skill,
id preparation reasonably necessary for the

Both lawyer and client have authority and responsibility in the
objectives and means of representation. The client has ultimate authority
to determine the purposes to be served by legal representation, within the
limits imposed by law and the lawyer's professional obligations. Within
those limits, a client also has a right to consult with the lawyer about the
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means to be used in pursuing those objectives At the same time, a lawyer
is not required to pursue objectives or employ means simply because a
client may wish that the lawyer do so A clear distinction between
objectives and means sometimes cannot be drawn, and in many cases the
client-lawyer relationship partakes of a joint undertaking In questions of
means, the lawyer should assume responsibility for technical and legal
tactical issues but should defer to the client regarding such questions as
the expense to be incurred and concern for third persons who might be
adversely affected Law defining the lawyer's scope of authority in
litigation varies among jurisdictions
Services Limited in Objectives or Means

The objectives or scope of services provided by a lawyer may be
limited by agreement with the client or by the terms under which the
lawyer's services are made available to the client For example, a retainer
may be for a specifically defined purpose Representation provided
through a legal aid agency may be subject to limitations on the types of
cases the agency handles When a lawyer has been retained by an insurer
to represent an insured, the representation may be limited to matters
related to the insurance coverage The terms upon which representation
is undertaken may exclude specific objectives or means Such limitations
may exclude objectives or means that the lawyer regards as repugnant or
imprudent
An agreement concerning the scope of representation must accord
with the Rules of Professional Conduct and other law Thus, the client may
not be asked to agree to representation so limited in scope as to violate
Rule 1 1 or to surrender the right to terminate the lawyer's services or the
right to settle litigation that the lawyer might wish to continue
Criminal, Fraudulent and Prohibited Transactions

A lawyer is required to give an honest opinion about the actual
consequences that appear likely to result from a client's conduct The fact
that a client uses advice in a course of action that is criminal or fraudulent
does not, of itself, make a lawyer a party to the course of action However,
a lawyer may not knowingly assist a client in criminal or fraudulent
conduct There is a critical distinction between presenting an analysis of
legal aspects of questionable conduct and recommending the means by
which a crime or fraud might be committed with impunity
When the client's course of action has already begun and is
continuing, the lawyer's responsibility is especially delicate The lawyer is
not permitted to reveal the client's wrongdoing, except where permitted
by Rule 1.6. However, the lawyer is required to avoid furthering the
purpose, for example, by suggesting how it might be concealed A lawyer
may not continue assisting a client in conduct that the lawyer originally
supposes is legally proper but then discovers is criminal or fraudulent
Withdrawal from the representation, therefore, may be required
Where the client is a fiduciary, the lawyer may be charged with
special obligations in dealings with the beneficiary
Paragraph (c) applies whether or not the defrauded party is a party to
the transaction Hence, a lawyer should not participate in a sham
transaction, for example, a transaction to effectuate cnminal or fraudulent
escape of tax liability Paragraph (c) does not preclude undertaking a
criminal defense incident to a general retainer for legal service to a lawful
enterpnse. The last clause of paragraph (c) recognizes that determining
the validity or interpretation of a statute or regulation may require a course
of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities
Code Comparison

Paragraph (a) has no counterpart in the Disciplinary Rules of the
Code EC 7-7 stated "In certain areas of legal representation not
affecting the merits of the cause or substantially prejudicing the rights of a
client, a lawyer is entitled to make decisions on his own. But otherwise the
authority to make decisions is exclusively that of the client
" EC 7-8
stated: "In the final analysis, however, the. . decision whether to forego
legally available objectives or methods because of nonlegal factors is
ultimately for the client . . . In the event that the client in a nonadjudicatory
matter insists upon a course of conduct that is contrary to the judgment
and advice of the lawyer but not prohibited by Disciplinary Rules, the
lawyer may withdraw from the employment *' DR 7-101 (A)(1) provided
that a lawyer "shall not intentionally... fail to seek the lawful objectives of
his client through reasonably available means permitted by l a w . . . A
lawyer does not violate this Disciplinary Rule, however, by . . . avoiding
offensive tactics — "
With regard to paragraph (b), DR 7-101 (B)(1) provided that a lawyer
may, "where permissible, exercise his professional judgment to waive or
fail to assert a right or position of his client"
With regard to paragraph (c), DR 7-102(A)(7) provided that a lawyer
shall not "counsel or assist his client in conduct that the lawyer knows to
be illegal or fraudulent " DR 7-102(A)(6) provided that a lawyer shall not
"participate in the creation or preservation of evidence when he knows or
it is obvious that the evidence is false " DR 7-106 provided that a lawyer
shall not "advise his client to disregard a standing rule of a tribunal or a
ruling of a tribunal... but he may take appropriate steps in good faith to
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test the validity of such rule or ruling " EC 7-5 stated that a lawyer "shoul<
never encourage or aid his clients to commit criminal acts or counsel hi
clients on how to violate the law and avoid punishment therefor."
With regard to paragraph (d), DR 2-110(C)(1Xc) provided that
lawyer may withdraw from representation if a client "insists" that th
lawyer engage in "conduct that is illegal or that is prohibited under th
Disciplinary Rules " DR9-101(C) provided that "a lawyer shall not state c
imply that he is able to influence improperly
any tribunal, legislate
body or public official'
Rule 1 3 Diligence

A lawyer shall act with reasonable diligence and promptness
representing a client
Comment

A lawyer should pursue a matter on behalf of a client despi
opposition, obstruction or personal inconvenience to the lawyer and m<
take whatever lawful and ethical measures are required to vindicate
client s cause or endeavor A lawyer should act with commitment ai
dedication to the interests of the client and with zeal in advocacy upon tl
client's behalf However, a lawyer i<> not bound to press for eve
advantage that might be realized for a client A lawyer has professior
discretion in determining the means by which a matter should be pursue
See Rule 1 2 A lawyer s work load should be controlled so that ea
matter can be handled adequately
Clients resent professional procra stination A client's interests oft
can be adversely affected by the passage of time or the change
conditions, in extreme instances, as when a lawyer overlooks a statute
limitations, the client's legal position may be destroyed Even when 1
client's interests are not affected in substance, however, unreasona
delay can cause a client needless anxiety and undermine confidence
the lawyer's trustworthiness
Unless the relationship is terminated as provided in Rulel 14
lawyer should carry through to conclusion all matters undertaken fc
client If a lawyer's employment is limited to a specific matter,
relationship terminates when the malter has been resolved If a law
has served a client over a substantia! period in a variety of matters,
client sometimes may assume that the lawyer will continue to serve c
continuing basis unless the lawyer gives notice of withdrawal Dc
about whether a client-lawyer relationship still exists should be clan
by the lawyer, preferably in writing, so that the client will not mistaki
suppose the lawyer is looking after the client's affairs when the lawyer
ceased to do so For example, if a lawyer has handled a judicia
administrative proceeding that produced a result adverse to the client
has not been specifically instructed concerning pursuit of an appeal
lawyer should advise the client of the possibility of appeal be
relinquishing responsibility for the matter
Code Comparison

DR6-101(AX3) required that a lawyer not "[njeglect a legal m*
entrusted to him " EC 6-4 stated that a lawyer should "give appropi
attention to his legal work " Canon 7 stated that "a lawyer sh
represent a client zealously within the bounds of the law." DR 7-101 (
provided that a lawyer "shall not intentionally . fail to seek the la
objectives of his client through reasonably available means permitte
law and the Disciplinary Rules
" DR7-101 (AX3) provided that a la
"shall not intentionally... [prejudice or damage his client dunnc
course of the professional relationship...'
Rule 1 4 Communication

(a) A lawyer shall keep a client reasonably informed abou
status of a matter and promptly comply with reasonable request
information
(b) A lawyer shall explain a matter to the extent reaso
necessary to enable the client to make informed decisions regardir
representation.
Comment
The client should have sufficient information to parti<
intelligently in decisions concerning the objectives of the represen
and the means by which they are to be pursued, to the extent the cl
willing and able to do so For example, a lawyer negotiating on beta
client should provide the client with facts relevant to the matter, infoi
client of communications from another party and take other reasc
steps that permit the client to make a decision regarding a senouj
from another party A lawyer who receives from opposing coun
offer of settlement in a civil controversy or a proffered plea barga
cnminal case shall promptly inform the client of its substance unles
discussions with the client have left it clear that the proposal '
unacceptable See Rule 1.2(a) Even when a client delegates authi
the lawyer, the client should be kept advised of the status of the n
Adequacy of communication depends in part on the kind of ad
assistance involved For example in negotiations where there is
explain a proposal, the lawyer should review all important provisio
the client before proceeding to an agreement In litigation, a lawyer
explain the general strategy and prospects of success and on
should consult the client on tactics that might injure or coerce oth

r

hand, a lawyer ordinarily cannot be expected to describe trial or
on strategy in detail The guiding principle is that the lawyer
ulfill reasonable client expectations for information, whether
r oral, consistent with the duty to act in the client's best interest
» client's overall requirements as to the character of
itation
manly, the information to be provided is that appropriate for a
10 is a comprehending and responsible adult However, fully
) the client according to this standard may be impracticable, for
where the client is a child or surfers from mental disability When
it is an organization or group, it is often impossible or
nate to inform every one of its members about its legal affairs,
, the lawyer should address communications to the appropriate
)f the organization Where many routine matters are involved, a
f limited or occasional reporting may be arranged with the client
exigency may also require a lawyer to act for a client without
sulfation
Withholding Information

ome circumstances, a lawyer may be justified in delaying
>ion of information when the client would be likely to react
tly to an immediate communication Thus, a lawyer might
a psychiatric diagnosis of a client when the examining
st indicates that disclosure would harm the client A lawyer may
lold information to serve the lawyer's own interest or
ice Rules or court orders governing litigation may provide that
>n supplied to a lawyer may not be disclosed to the client
) directs compliance with such rules or orders
anson

1 4 has no direct counterpart in the Disciplinary Rules of the
6-101(AX3) provided that a lawyer shall not "[n]eglect a legal
trusted to him " DR9-102(B)(1) provided that a lawyer shall
ly notify a client of the receipt of his funds, securities, or other
• " EC 7-8 stated that a lawyer "should exert his best efforts to
t decisions of his client are made only after the client has been
)f relevant considerations " EC 9-2 stated that "a lawyer should
promptly inform his client of material developments in the
3ing handled for the client"

the amount of alimony or support, or property settlement in lieu
thereof, or
(2) A contingent fee for representing a defendant in a criminal
case
(e) A division of fee between lawyers who are not in the same firm
may be made only if
(1) The division is in proportion to the services performed by
each lawyer or, by written agreement with the client, each lawyer
assumes joint responsibility for the representation,
(2) The client is advised of and does not object to the
participation of all lawyers involved, and
(3) The total fee is reasonable
Comment
Basis or Rate of Fee

When the lawyer has regularly represented a client, they ordinarily
will have evolved an understanding concerning the basis or rate of the fee
In a new client-lawyer relationship, however, an understanding as to the
fee should be promptly established It is not necessary to recite all the
factors that underlie the basis of the fee, but only those that are directly
involved in its computation It is sufficient, for example, to state that the
basic rate is an hourly charge or a fixed amount or an estimated amount or
to identify the factors that may be taken into account in finally fixing the
fee When developments occur during the representation that render an
earlier estimate substantially inaccurate, a revised estimate should be
provided to the client A written statement concerning the fee reduces the
possibility of misunderstanding Furnishing the client with a simple
memorandum or a copy of the lawyer's customary fee schedule is
sufficient if the basis or rate of the fee is set forth
Terms of Payment

Rule 1 5 Fees

\ lawyer shall not enter into an agreement for, charge or collect
>r clearly excessive fee A fee is clearly excessive when, after a
the facts, a lawyer of ordinary prudence would be left with a
d firm conviction that the fee is in excess of a reasonable fee
be considered as guides in determining the reasonableness of
de the following
1) The time and labor required, the novelty and difficulty of the
ions involved and the skill requisite to perform the legal service
>rly,
.
2) The likelihood, if apparent to the client, that the acceptance
particular employment will preclude other employment by the
r;
3) The fee customarily charged in the locality for similar legal
-es,
4) The amount involved and the results obtained,
5) The time limitations imposed by the client or by the
istances,
B) The nature and length of the professional relationship with
ent,
7) The experience, reputation and ability of the lawyer or
rs performing the services, and
3) Whether the fee is fixed or contingent
/hen the lawyer has not regularly represented the client, the
e of the fee shall be communicated to the client, preferably in
fore or within a reasonable time after commencing the
tion
fee may be contingent on the outcome of the matter for which
is rendered, except in a matter in which a contingent fee is
>y paragraph (d) or other law A contingent fee agreement shall
ig and shall state the method by which the fee is to be
, including the percentage or percentages that shall accrue to
n the event of settlement, trial or appeal, litigation and other
) be deducted from the recovery and whether such expenses
(ducted before or after the contingent fee is calculated Upon
of a contingent fee matter, the lawyer shall provide the client
n statement stating the outcome of the matter and, if there is a
howing the remittance to the client and the method of its
Dn
lawyer shall not enter into an arrangement for, charge or
) Any fee in a domestic relations matter, the payment or
t of which is contingent upon the securing of a divorce or upon
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A lawyer may require advance payment of a fee but is obligated to
return any unearned portion See Rule 1 14(d) A lawyer may accept
property in payment for services, such as an ownership interest in an
enterprise, providing this does not involve acquisition of a proprietary
interest in the cause of action or subject matter of the litigation contrary to
Rule 1 8(j) However, a fee paid in property instead of money may be
subject to special scrutiny because it involves questions concerning both
the value of the services and the lawyer's special knowledge of the value
of the property
An agreement may not be made whose terms might induce the
lawyer improperly to curtail services for the client or perform them in any
way contrary to the client's interest For example, a lawyer should not
enter into an agreement whereby services are to be provided only up to a
stated amount when it is foreseeable that more extensive services
probably will be required, unless the situation is adequately explained to
the client Otherwise, the client might have to bargain for further
assistance in the midst of a proceeding or transaction However, it is
proper to define the extent of services in light of the client's ability to pay A
lawyer should not exploit a fee arrangement based primarily on hourly
charges by using wasteful procedures When there is doubt whether a
contingent fee is consistent with the client's best interest, the lawyer
should offer the client alternative bases for the fee and explain their
implications Applicable law may impose limitations on contingent fees,
such as a ceiling on the percentage
Division of Fee

A division of fee is a single billing to a client covering the fee of two or
more lawyers who are not in the same firm A division of fee facilitates
association of more than one lawyer in a matter in which neither alone
could serve the client as well and most often is used when the fee is
contingent and the division is between a referring lawyer and a trial
specialist Paragraph (e) permits the lawyers to divide a fee either on the
basis of the proportion of services they render or by agreement between
the participating lawyers if all assume responsibility for the representation
as a whole and the client is advised and does not object It does not require
disclosure to the client of the share that each lawyer is to receive Joint
responsibility for the representation entails the obligations stated in Rule
5.1 for purposes of the matter involved
Disputes over Fees

If a procedure has been established for resolution of fee disputes,
such as an arbitration or mediation procedure established by the Bar, the
lawyer should conscientiously consider submitting to it Law may
prescribe a procedure for determining a lawyer's fee, for example, in
representation of an executor or administrator, a class or a person
entitled to a reasonable fee, as part of the measure of damages The
lawyer entitled to such a fee and a lawyer representing another party
concerned with the fee should comply with the prescribed procedure
Code Comparison

The factors of a reasonable fee in Rule 1 5(a) are substantially
identical to those listed in DR 2-106(B) EC2-17 states that a lawyer
"should not charge more than a reasonable fee

There was no counterpart to paragraph (b) in the Disciplinary Rules
of the Code. EC 2-19 stated that it is "usually beneficial to reduce to writing
the understanding of the parties regarding the fee, particularly when it is
contingent."
There was likewise no counterpart to paragraph (c) in the
Disciplinary Rules of the Code. EC 2-20 provided: "Contingent fee
arrangements in civil cases have long been commonly accepted in the
United States," but "a lawyer generally should decline to accept
employment on a contingent fee basis by one who is able to pay a
reasonable fixed fee
"
With regard to paragraph (d), DR 2-106(C) prohibited "a contingent
fee in a criminal case." EC 2-20 provided that "contingent fee
arrangements in domestic relation cases are rarely justified."
With regard to paragraph (e), DR 2-107(A) permitted division of fees
only if: "(1) The client consents to employment of the other lawyer after a
full disclosure that a division of fees will be made. (2) The division is in
proportion to the services performed and responsibility assumed by each.
(3) The total fee does not exceed clearly reasonable compensation
"
Paragraph (e) permits division without regard to the services rendered by
each lawyer if they assume joint responsibility for the representation.
Rule 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to representation
of a client except as stated in paragraph (b), unless the client consents
after disclosure.
(b) A lawyer may reveal such information to the extent the lawyer
believes necessary:
(1) To prevent the client from committing a criminal or
fraudulent act that the lawyer believes is likely to result in death or
substantial bodily harm, or substantial injury to the financial interest
or property of another;
(2) To rectify the consequences of a client's criminal or
fraudulent act in the commission of which the lawyer's services had
been used;
(3) To establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client or to establish a
defense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved; or
(4) To comply with the Rules of Professional Conduct or other
law.
Comment

A fundamental principle in the client-lawyer relationship is that the
lawyer maintain confidentiality of information relating to the
representation. The client is thereby encouraged to communicate fully
and frankly with the lawyer even as to embarrassing or legally damaging
subject matter.
The principle of confidentiality is given effect in two related bodies of
law, the attorney-client privilege in the law of evidence and the rule of
confidentiality established in professional ethics. The attorney-client
privilege applies in judicial and other proceedings in which a lawyer may
be called as a witness or otherwise required to produce evidence
concerning a client. The rule of client-lawyer confidentiality applies in
situations other than those where evidence is sought from the lawyer
through compulsion of law. The confidentiality rule applies not merely to
matters communicated in confidence by the client but also to all
information relating to the representation, whatever its source. A lawyer
may not disclose such information except as authorized or required by the
Rules of Professional Conduct or other law.
Authorized Disclosure

A lawyer may disclose information about a client when necessary in
the proper representation of the client. In litigation, for example, a lawyer
may disclose information by admitting a fact that cannot properly be
disputed, or in negotiation by making a disclosure that facilitates a
satisfactory conclusion.
Lawyers in a firm may, in the course of the firm's practice, disclose to
each other information relating to a client of the firm, unless the client has
instructed that particular information be confined to specified lawyers.
Disclosure Adverse to Client

The confidentiality rule is subject to limited exceptions. In becoming
privy to information about a client, a lawyer may foresee that the client
intends serious and perhaps irreparable harm to another person. To the
extent a lawyer is prohibited from making disclosure, the interests of the
potential victim are sacrificed in favor of preserving the client's
confidences even though the client's purpose is wrongful. To the extent a
lawyer is required or permitted to disclose a client's purposes, the client
may be inhibited from revealing facts which would enable the lawyer to
counsel against a wrongful course of action. A rule governing disclosure
of threatened harm thus involves balancing the interests of one group of
potential victims against those of another. On the assumption that
lawyers generally fulfill their duty to advise against the commission of
deliberately wrongful acts, the public is better protected if full disclosure
by the client is encouraged than if it is inhibited.

Generally speaking, information relating to the representation must
be kept confidential, as stated in paragraph (a). However, where the client
is or has been engaged in criminal or fraudulent conduct or the integrity of
the lawyer's own conduct is involved, the principle of confidentiality may
have to yield, depending on the lawyer's knowledge about and
relationship to the conduct in question and the seriousness of that
conduct. Several situations must be distinguished.
First, the lawyer may not counsel or assist a client in conduct that is
criminal or fraudulent. See Rule 1.2(d). As noted in the Comment to that
Rule, there can be situations where the lawyer may have to reveal
information relating to the representation in order to avoid assisting a
client's criminal or fraudulent conduct. Paragraph 1.6(b)(4) permits doing
so. Similarly, a lawyer has a duty under Rule 3.3(a)(4) not to use false or
fabricated evidence. This duty is essentially a special instance of the duty
prescribed in Rulel .2(d) to avoid assisting a client in criminal or fraudulent
conduct. Rule 1.6(b)(4) permits revealing information to the extent
necessary to comply with Rule 3.3(a). The same is true of compliance with
Rule 4.1 concerning truthfulness of a lawyer's own representations.
Second, the lawyer may have been innocently involved in past
conduct by the client that was criminal or fraudulent. In such a situation,
the lawyer has not violated Rule 1.2(d), because to "counsel or assist"
criminal or fraudulent conduct requires knowing that the conduct is of that
character. Even if the involvement was innocent, however, the fact
remains that the lawyer's professional services were made the instrument
of the client's crime or fraud. The lawyer, therefore, has a legitimate
interest in being able to rectify the consequences of such conduct and has
the professional right, although not a professional duty, to rectify the
situation. Exercising that right may require revealing information relating
to the representation. Paragraph (b)(2) gives the lawyer professional
discretion to reveal such information to the extent necessary to
accomplish rectification.
Third, the lawyer may learn that a client intends prospective conducl
that is criminal or fraudulent. Inaction by the lawyer is not a violation ol
Rule 1.2(d), except in the limited circumstances where failure to art
constitutes assisting the client. See Comment to Rule 1.2(d). However, the
lawyer's knowledge of the client's purpose may enable the lawyer tc
prevent commission of the prospective crime or fraud. If the prospective
crime or fraud is likely to result in substantial injury, the lawyer may feel i
moral obligation to take preventive action. When the threatened injury \i
grave, such as homicide or serious bodily injury, the lawyer may have ar
obligation under tort or criminal law to take reasonable preventive
measures. Whether the lawyer's concern is based on moral or lega
considerations, the interest in preventing the harm may be mon
compelling than the interest in preserving confidentiality of informatioi
relating to the client. As stated in paragraph (b)(1), the lawyer ha
professional discretion to reveal information in order to prever
substantial harm likely to result from a client's criminal or fraudulent ac
It is arguable that the lawyer should have a professional obligation t
make a disclosure in order to prevent homicide or serious bodily injur
which the lawyer knows is intended by a client. However, it is very difficu
for a lawyer to "know" when such a heinous purpose will actually b
carried out, for the client may have a change of mind. To requir
disclosure when the client intends such an act, at risk of discipline
liability if the assessment of the client's purpose turns out to be wrorn
would be to impose a penal risk that might interfere with the lawyer
resolution of an inherently difficult moral dilemma.
The lawyer's exercise of discretion requires consideration of sue
factors as the magnitude, proximity and likelihood of the contemplate
wrong, the nature of the lawyer's relationship with the client and wi
those who might be injured by the client, the lawyer's own involvement
the transaction and factors that may extenuate the conduct in question,
any case, a disclosure adverse to the client's interest should be no great
than the lawyer believes necessary to the purpose. A lawyer's decisit
not to take preventive action permitted by paragraph (bX1) does n
violate this Rule.
The term "another" in paragraph (bX1) includes a perse
organization and government.
Paragraph (b)(2) does not apply where a lawyer is employed afte
crime of fraud has been committed to represent the client in matt€
ensuing therefrom.
Dispute Concerning I*wyer*e Conduct

If the lawyer is charged with wrongdoing in which the client's condi
is implicated, the rule of confidentiality should not prevent the lawyer f r<
defending himself. Such a charge can arise in a civil, criminal
professional disciplinary proceeding and can be based on a wrc
allegedly committed by the lawyer against the client or on a wrong allec
by a third person, for example, a person claiming to have been defrauc
by the lawyer and client acting together. A lawyer entitled to a fee is
prevented by the rule of confidentiality from proving the services rende
in an action to collect it.
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Disclosures Otherwise Required or Authorized

he attorney-client privilege is defined differently in various
ctions If a lawyer is called as a witness to give testimony
rning a client, absent waiver by the client, Rule 1 6(a) requires the
to invoke the privilege when it is applicable
he Rules of Professional Conduct in various circumstances permit
jire a lawyer to disclose information relating to the representation
ules 1 13, 2 2, 2 3, 3 3 and 4 1 In addition to these provisions, a
may be obligated or permitted by other provisions of law to give
ation about a client Whether another provision of law supersedes
6 is a matter of interpretation beyond the scope of these Rules, but
jmption should exist against such a supersession
Use of Information

lawyer may not make use of information relating to the
sntation in a manner disadvantageous to the client The duty of
mtiality continues after the client-lawyer relationship has
ited See Rule 1 9

circumstances where it is impossible to make the disclosure necessary to
obtain consent For example, when the lawyer represents different clients
in related matters and one of the clients refuses to consent to the
disclosure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to consent
Lawyer's Interests

The lawyer s own interests should not be permitted to have adverse
effect on representation of a client For example, a lawyer s need for
income should not lead the lawyer to undertake matters that cannot be
handled competently and at a reasonable fee See Rules 1 1 and 1 5 If the
probity of a lawyer s own conduct in a transaction is in serious question, it
may be difficult or impossible for the lawyer to give a client detached
advice A lawyer may not allow related business interests to affect
representation, for example, by referring clients to an enterprise in which
the lawyer has an undisclosed interest
Conflicts in Litigation

Rule 1 7 Conflict of Interest General Rule

I A lawyer shall not represent a client if the representation of that
fill be directly adverse to another client, unless
(1) The lawyer reasonably believes the respresentation will
it adversely affect the relationship with the other client, and
(2) Each client consents after consultation
A lawyer shall not represent a client if the representation of that
lay be materially limited by the lawyer s responsibilities to another
r to a third person or by the lawyer's own interest, unless
(1) The lawyer reasonably believes the representation will not
adversely affected, and
(2) Each client consents after consultation
When
)resentation of multiple clients in a single matter is undertaken, the
nsultation shall include explanation to each client of the
Dlications of the common representation and the advantages and
ks involved
A lawyer shall not simultaneously represent the interests of
parties in separate matters, unless
(1) The lawyer reasonably believes the representation of each
I not be adversely affected, and
(2) Each client consents after consultation
Loyalty to a Client

ralty is an essential element in the lawyer's relationship to a client
rmissible conflict of interest may exist before representation is
cen, in which event the representation should be declined If such
1 arises after representation has been undertaken, the lawyer
withdraw from the representation SeeRule1.14 Where more than
it is involved and the lawyer withdraws because a conflict anses
resentation, whether the lawyer may continue to represent any of
ts is determined by Rule 1 9 See also Rule2 2(c) As to whether a
vyer relationship exists or, having once been established, is
ig, see Comment to Rule 1 3 and Scope
a general proposition, loyalty to a client prohibits undertaking
itation directly adverse to that client without the client's consent
)h (1) expresses that general rule Thus, a lawyer ordinarily may
s advocate against a person the lawyer represents in some other
iven if it is wholly unrelated On the other hand, simultaneous
tation in unrelated matters of clients whose interests are only
' adverse, such as competing economic enterpnses, does not
onsent of the respective clients Paragraph (a) applies only when
sentation of one client would be directly adverse to the other
arty to a client is also impaired when a lawyer cannot consider,
ind or carry out an appropnate course of action for the client
of the lawyer s other responsibilities or interests The conflict in
ecloses alternatives that would otherwise be available to the
ragraph (b) addresses such situations A possible conflict does
preclude the representation The critical questions are the
I that a conflict will eventuate and, if it does, whether it will
r interfere with the lawyer's independent professional judgment
?nng alternatives or foreclose courses of action that reasonably
i pursued on behalf of the client Consideration should be given
>r the client wishes to accommodate the other interest involved*.
Consultation and Consent

ent may consent to representation notwithstanding a conflict
as indicated in paragraph (aX1) with respect to representation
jverse to a client and paragraph (b)(1) with respect to matenal
> on representation of a client, when a disinterested lawyer
iclude that the client should not agree to the representation
circumstances, the lawyer involved cannot property ask for
lement or provide representation on the basis of the client's
When more than one client is involved, the question of conflict
resolved as to each client Moreover, there may be

110

Paragraph (a) prohibits representation of opposing parties in
litigation Simultaneous representation of parties whose interests in
litigation may conflict, such as co-plaintiffs or co-defendants, is governed
by paragraph (b) An impermissible conflict may exist by reason of
substantial discrepancy in the parties testimony, incompatibility in
positions in relation to an opposing party or the fact that there are
substantially different possibilities of settlement of the claims or liabilities
in question Such conflicts can arise in criminal cases as well as civil The
potential for conflict of interest in representing multiple defendants in a
criminal case is so grave that ordinarily a lawyer should decline to
represent more than one co-defendant On the other hand, common
representation of persons having similar interests is proper if the risk of
adverse affect is minimal and the requirements of paragraph (b) are met
Compare Rule 2 2, involving intermediation between clients
Ordinarily, a lawyer may not act as advocate against a client the
lawyer represents in some other matter, even if the other matter is wholly
unrelated However, there are circumstances in which a lawyer may act as
an advocate against a client For example, a lawyer representing an
enterprise with diverse operations may accept employment as an
advocate against the enterprise in an unrelated matter if doing so will not
adversely affect the lawyer s relationship with the enterprise or conduct of
the suit and if both clients consent upon consultation By the same token,
government lawyers in some circumstances may represent government
employees in proceedings in which a government agency is the opposing
party The propriety of concurrent representation can depend on the
nature of the litigation For example, a suit charging fraud entails conflict
to a degree not involved in a suit for a declaratory judgment concerning
statutory interpretation
A lawyer may represent parties having antagonistic positions on a
legal question that has arisen in different cases, unless representation of
either client would be adversely affected Thus, it is ordinarily not
improper to assert such positions in cases pending in different tnaJ courts,
but it may be improper to do so in cases pending at the same time in an
appellate court
Interest of Person Paying for Lawyer's Service

A lawyer may be paid from a source other than the client if the client is
informed of that fact and consents and the arrangement does not
compromise the lawyer's duty of loyalty to the client See Rule 1 8(f) For
example, when an insurer and its insured have conflicting interests in a
matter arising from a liability insurance agreement and the insurer is
required to provide separate counsel for the insured, the arrangement
should assure the separate counsel s professional independence So
also, when a corporation and its directors or employees are involved in a
controversy in which they have conflicting interests, the corporation may
provide funds for separate legal representation of the directors or
employees, if the clients consent after consultation and the arrangement
ensures the lawyer's professional independence
Other Conflict Situations

Conflicts of interest in contexts other than litigation sometimes may
be difficult to assess Relevant factors in determining whether there is
potential for adverse effect include the duration and intimacy of the
lawyer's relationship with the client or clients involved, the functions being
performed by the lawyer, the likelihood that actual conflict will arise and
the likely prejudice to the client from the conflict if it does arise The
question is often one of proximity and degree
For example, a lawyer may not represent multiple parties to a
negotiation whose interests are fundamentally antagonistic to each other,
but common representation ts permissible where the clients are generally
aligned in interest even though there is some difference of interest among
them
Conflict questions may also anse in estate planning and estate
administration A lawyer may be called upon to prepare wills for several
family members, such as husband and wife, and depending upon the
circumstances, a conflict of interest may anse In estate administration,

the identity of the client may be unclear under the law of a particular
jurisdiction. Under one view, the client is the fiduciary; under another view,
the client is the estate or trust, including its beneficiaries. The lawyer
should make clear the relationship to the parties involved.
A lawyer for a corporation or other organization who is also a
member of its board of directors should determine whether the
responsibilities of the two roles may conflict. The lawyer may be called on
to advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency with which such
situations may arise, the potential intensity of the conflict, the effect of the
lawyer's resignation from the board and the possibility of the
corporation's obtaining legal advice from another lawyer in such
situations. If there is material risk that the dual role will compromise the
lawyer's independence of professional judgment, the lawyer should not
serve as a director.
Conflict Charged by an Opposing Party

Resolving questions of conflict of interest is primarily the
responsibility of the lawyer undertaking the representation. In litigation, a
court may raise the question when there is reason to infer that the lawyer
has neglected the responsibility. In a criminal case, inquiry by the court is
generally required when a lawyer represents multiple defendants. Where
the conflict is such as clearly to call in question the fair or efficient
administration of justice, opposing counsel may properly raise the
question. Such an objection should be viewed with caution, however, for it
can be misused as a technique of harassment. See Scope.
Coda Comparison

DR 5-101 (A) provided: "Except with the consent of his client after full
disclosure, a lawyer shall not accept employment if the exercise of his
professional judgment in behalf of the client will be or reasonably may be
affected by his own financial, business, property, or personal interests."
DR 5-105(A) provided that a lawyer "shall decline proffered employment if
the exercise of his independent professional judgment in behalf of a client
will be or is likely to be adversely affected by the acceptance of the
proffered employment, or if it would be likely to involve him in representing
differing interests, except to the extent permitted under DR 5-105(C)." DR
5-105(C) provided: "[A] lawyer may represent multiple clients if it was
obvious that he can adequately represent the interest of each and if each
consents to the representation after full disclosure of the possible effect
of such representation on the exercise of his independent professional
judgment on behalf of each." DR5-107(B) provided that a lawyer "shall
not permit a person who recommends, employs, or pays him to render
legal services for another to direct or regulate his professional judgment
in rendering such services."
Rule 1.7 clarifies DR 5-105(A) by requiring that, when the lawyer's
other interests are involved, not only must the client consent after
consultation, but also that, independent of such consent, the
representation reasonably appears not to be adversely affected by the
lawyer's other interests. This requirement appears to be the intended
meaning of the provision in DR 5-105(C) that "it was obvious that he can
adequately represent" the client and was implicit in EC 5-2, which stated
that a lawyer "should not accept proffered employment if his personal
interests or desires will, or there is a reasonable probability that they will,
affect adversely the advice to be given or services to be rendered the
prospective client."
Rule 1.6 Conflict of Intarast Prohibrtad Transaction*

(a) A lawyer shall not enter into a business transaction with a client
or knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client unless:
(1) The transaction and terms on which the lawyer acquires
the interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a manner which
can be reasonably understood by the client; and
(2) The client is given a reasonable opportunity to seek the
advice of independent counsel in the transaction; and
(3) The client consents in writing thereto.
(b) A lawyer shall not use information relating to representation of a
client to the disadvantage of the client unless the client consents after
consultation.
(c) A lawyer shall not prepare an instrument giving the lawyer or a
person related to the lawyer as parent, child, sibling or spouse any
substantial gift from a client, including a testamentary gift, except where
the client is related to the donee.
(d) Prior to the conclusion of representation of a client, a lawyer
shall not make or negotiate an agreement giving the lawyer literary or
media rights to a portrayal or an account based in substantial part on
information relating to the representation.
(e) A lawyer shall not provide financial assistance to a client in
connection with pending or contemplated litigation, except:
(1) A lawyer may advance court costs and expenses of
litigation the repayment of which may be contingent on the outcome
of the matter; and

(2) A lawyer representing an indigent cnem may \jay wu<»
costs and expenses of litigation on behalf of the client.
(f) A lawyer shall not accept compensation for representing a client
from one other than the client unless:
(1) The client consents after consultation;
(2) There is no interference with the lawyer's independence of
professional judgment or with the client-lawyer relationship; and
(3) Information relating to representation of a client is
protected as required by Rule 1.6.
(g) A lawyer who represents two or more clients shall not
participate in making an aggregate settlement of the claims of or against
the clients or in a criminal case an aggregated agreement as to guilty or
nolo contendere pleas, unless each client consents after consultation,
including disclosure of the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.
(h) A lawyer shall not make an agreement prospectively limiting the
lawyer's liability to a client for malpractice unless permitted by law and the
client is independently represented in making the agreement or settle a
claim for such liability with an unrepresented client or former client without
first advising that person in writing that independent representation is
appropriate in connection therewith.
(i) A lawyer related to another law/er as parent, child, sibling or
spouse shall not represent a client in a representation directly adverse to
a person who the lawyer knows is represented by the other lawyer except
upon consent by the client after consultation regarding the relationship.
(j) A lawyer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation the lawyer is conducting for a client,
except that the lawyer may:
(1) Acquire a lien granted by law to secure the lawyer's fee or
expenses; and
(2) Contract with a client for a reasonable contingent fee in a
civil case.
Comment
Transactions Batwaen Clteurt and Lawyar

As a general principle, all transactions between client and lawyer
should be fair and reasonable to the client. In such transactions, a review
by independent counsel on behalf of the client is often advisable.
Furthermore, a lawyer may not exploit information relating to the
representation to the client's disadvantage. For example, a lawyer who
has learned that the client is investing in specific real estate may not,
without the client's consent, seek to acquire nearby property where doinc
so would adversely affect the client's plan for investment. Paragraph (a
does not, however, apply to standard commercial transactions betweer
the lawyer and the client for products or services that the client general!}
markets to others, for example, banking or brokerage services, medica
services, products manufactured or distributed by the client and utilities
services. In such transactions, the lawyer has no advantage in dealinc
with the client, and the restrictions in paragraph (a) are unnecessary an<
impracticable.
A lawyer may accept a gift from 8. client, if the transaction meet
general standards of fairness. For example, a simple gift such as i
present given at a holiday or as a token of appreciation is permitted. I
effectuation of a substantial gift requires preparing a legal instrumer
such as a will or conveyance, however, the client should have th
detached advice that another lawyer can provide. Paragraph (<
recognizes an exception where the client is a relative of the donee or til
gift is not substantial.
Utarary Riflhta

An agreement by which a lawyer acquires literary or media righ
concerning the conduct of the representation creates a conflict betwe<
the interests of the client and the personal interests of the lawyc
Measures suitable in the representation of the client may detract from tl
publication value of an account of the representation. Paragraph (d) da
not prohibit a lawyer representing a client in a transaction concemii
literary property from agreeing that the lawyer's fee shall consist o1
share in ownership in the property, if tfie arrangement conforms to Ri
1.5 and paragraph (j).
Parson Paying for Lawyf*i Sarvicas

Rule 1.8(f) requires disclosure of the fact that the lawyer's servic
are being paid for by a third party. Such an arrangement must al
conform to the requirements of Rule 1.6 concerning confidentiality a
Rule 1.7 concerning conflict of interest Where the client is a da
consent may be obtained on behalf of the class by court-supervis
procedure.
Family Raiatjonahipa Batwaan Lawysrs

Rule 1.8(1) applies to related lawyers who are in different fin
Related lawyers in the same firm are governed by Rules 1.7,1.9 and 1.
The disqualification stated in Rule 1.8(i) is personal and is not impute<
members of firms with whom the lawyers are associated.
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Acquisition of Interest in Litigation

Paragraph (j) states the traditional general rule that lawyers are
ibited from acquiring a proprietary interest in litigation. This general
which has its basis in common law champerty and maintenance, is
ict to specific exceptions developed in decisional law and continued
ise Rules, such as the exception for reasonable contingent fees set
in Rule 1.5 and the exception for certain advances of the costs of
ion set forth in paragraph (e).
This Rule is not intended to apply to customary qualifications and
tions in legal opinions and memoranda.

the client. However, the fact that a lawyer has once served a client does
not preclude the lawyer from using generally known information about the
client when later representing another client.
Disqualification from subsequent representation is for the protection
of clients and can be waived by them. A waiver is effective only if there is
disclosure of the circumstances, including the lawyer's intended role in
behalf of the new client.
With regard to an opposing party's raising a question of conflict of
interest, see Comment to Rule 1.7. With regard to disqualification of a firm
with which a lawyer is associated, see Rule 1.10.

Comparison

Code Comparison

A/ith regard to paragraph (a), DR 5-104(A) provided that a lawyer
I not enter into a business transaction with a client if they have
ng interests therein and if the client expects the lawyer to exercise
ofessional judgment therein for the protection of the client, unless
ent has consented after full disclosure.** EC 5-3 stated that a lawyer
ild not seek to persuade his client to permit him to invest in an
taking of his client nor make improper use of his professional
>nship to influence his client to invest in an enterprise in which the
r is interested."
Vith regard to paragraph (b), DR 4-101 (B)(3) provided that a lawyer
i not use "a confidence or secret of his client for the advantage of
If, or of a third person, unless the client consents after full
sure."
here was no counterpart to paragraph (c) in the Disciplinary Rules
Code. EC 5-5 stated that a lawyer "should not suggest to his client
gift be made to himself or for his benefit. If a lawyer accepts a gift
lis client, he is peculiarly susceptible to the charge that he unduly
iced or overreached the client. If a client voluntarily offers to make a
his lawyer, the lawyer may accept the gift, but before doing so, he
I urge that the client secure disinterested advice from an
indent, competent person who is cognizant of all the
stances. Other than in exceptional circumstances, a lawyer should
that an instrument in which his client desires to name him
cially be prepared by another lawyer selected by the client."
aragraph (d) is substantially similar to DR 5-104(B), but refers to
y or media" rights, a more generally inclusive term than
nation" rights.
aragraph (e)(1) is similar to DR 5-103(B), but eliminates the
ment that "the client remains ultimately liable for such expenses."
iragraph (e)(2) has no counterpart in the Code,
iragraph (f) is substantially identical to DR5-107(AX1).
iragraph (g) is substantially identical to DR 5-106.
le first clause of paragraph (h) is similar to DR6-102(A). There was
iterpart in the Code to the second clause of paragraph (h).
iragraph (i) has no counterpart in the Code,
iragraph (j) is substantially identical to DR 5-103(A).

There was no counterpart to paragraphs (a) and (b) in the
Disciplinary Rules of the Code. The problem addressed in paragraph (a)
was sometimes dealt with under the rubric of Canon 9 of the Code, which
provided: "A lawyer should avoid even the appearance of impropriety."
EC 4-6 stated that the "obligation of a lawyer to preserve the confidences
and secrets of his client continues after the termination of his
employment."
The provision in paragraph (a) for waiver by the former client is
similar to DR 5-105(C).
The exception in the last sentence of paragraph (b) permits a lawyer
to use information relating to a former client that is in the "public domain,"
a use that was not prohibited by the Code, which protected only
"confidences and secrets." Since the scope of paragraph (a) is much
broader than "confidences and secrets,1 it is necessary under the Rules
to define when a lawyer may make use of information about a client after
the client-lawyer relationship has terminated.
Rule 1.10 Imputed Disqualification: General Rule

Rule 1.9 Conflict of interest Former Client

awyer who has formerly represented a client in a matter shall not
ter:
Represent another person in the same or a substantially
/ related matter in which that person's interests are materially
> to the interests of the former client unless the former client
ts after consultation; or
Use information relating to the representation to the
ntage of the former client except as Rule 1.6 would permit with
to a client or when the information has become generally known.
t

er termination of a client-lawyer relationship, a lawyer may not
nt another client except in conformity with this Rule. The
>s in Rule 1.7 determine whether the interests of the present and
client are adverse. Thus, a lawyer could not properly seek to
an behalf of a new client a contract drafted on behalf of the former
o also a lawyer who has prosecuted an accused person could not
represent the accused in a subsequent civil action against the
tent concerning the same transaction.
) scope of a "matter" for purposes of Rule 1.9(a) may depend on
of a particular situation or transaction. The lawyer's involvement
ter can also be a question of degree. When a lawyer has been
nvolved in a specific transaction, subsequent representation of
>nts with materially adverse interests clearly is prohibited. On the
nd, a lawyer who recurrently handled a type of problem for a
lient is not precluded from later representing another client in a
listinct problem of that type even though the subsequent
ttation involves a position adverse to the prior client. Similar
ations can apply to the reassignment of military lawyers between
and prosecution functions within the same military jurisdiction.
arlying question is whether the lawyer was so involved in the
lat the subsequent representation can be justly regarded as a
I of sides in the matter in question.
rmation acquired by the lawyer in the course of representing a
y not subsequently be used by the lawyer to the disadvantage of
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(a) While lawyers are associated in a firm, none of them shall
knowingly represent a client when any one of them practicing alone would
be prohibited from doing so by Rules 1.7,1.8(c), 1.9 or 2.2.
(b) When a lawyer becomes associated with a firm, the firm may not
knowingly represent a person in the same or a substantially factually
related matter in which that lawyer, or a firm with which the lawyer has
associated, had previously represented a client whose interests are
materially adverse to that person and about whom the lawyer had
acquired information protected by Rules 1.6 and 1.9(b) that is material to
the matter.
(c) When a lawyer has terminated an association with a firm, the
firm is not prohibited from thereafter representing a person with interests
materially adverse to those of a client represented by the formerly
associated lawyer unless:
(1) The matter is the same or substantially related to that in
which the formerly associated lawyer represented the client; and
(2) Any lawyer remaining in the firm has information protected
by Rules 1.6 and 1.9(b) that is material to the matter.
(d) A disqualification prescribed by this Rule may be waived by the
affected client under the conditions stated in Rule 1.7.
Comment
Definition of "Firm*

For purposes of the Rules of Professional Conduct, the term "firm"
includes lawyers in a private firm and lawyers employed in the legal
department of a corporation or other organization, or in a legal services
organization. Whether two or more lawyers constitute a firm within this
definition can depend on the specific facts. For example, two practitioners
who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting a firm. However, if they
present themselves to the public in a way suggesting that they are a firm or
conduct themselves as a firm, they should be regarded as a firm for
purposes of the Rules. The terms of any formal agreement between
associated lawyers are relevant in determining whether they are a firm, as
is the fact that they have mutual access to confidential information
concerning the clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the rule that is involved. A
group of lawyers could be regarded as a firm for purposes of the rule that
the same lawyer should not represent opposing parties in litigation, while
it might not be so regarded for purposes of the rule that information
acquired by one lawyer is attributed to another.
With respect to the law department of an organization, there is
ordinarily no question that the members of the department constitute a
firm within the meaning of the Rules of Professional Conduct. However,
there can be uncertainty as to the identity of the client. For example, it may
not be clear whether the law department of a corporation represents a
subsidiary or an affiliated corporation, as well as the corporation by which
the members of the department are directly employed. A similar question
can arise concerning an unincorporated association and its local
affiliates.
Similar questions can also arise with respect to lawyers in legal aid.
Lawyers employed in the same unit of a legal service organization
constitute a firm, but not necessarily those employed in separate units. As
in the case of independent practitioners, whether the lawyers should be

treated as associated with each other can depend on the particular rule
that is involved and on the specific facts of the situation.
Where the lawyer has joined a private firm after having represented
the government, the situation is governed by Rulel .11 (a) and (b); where a
lawyer represents the government after having served private clients, the
situation is governed by Rulel .11(c)(1). The individual lawyer involved is
bound by the Rules generally, including Rules 1.6,1.7, and 1.9.
Different provisions are thus made for movement of a lawyer from
one private firm to another and for movement of a lawyer between a
private firm and the government. The government is entitled to protection
of its client confidences and therefore to the protections provided in Rules
1.6,1.9 and 1.11. However, if the more extensive disqualification in Rule
1.10 were applied to former government lawyers, the potential effect on
the government would be unduly burdensome. The government deals
with all private citizens and organizations and thus has a much wider circle
of adverse legal interests than does any private law firm. In these
circumstances, the government's recruitment of lawyers would be
seriously impaired if Rule 1.10 were applied to the government. On
balance, therefore, the government is better served in the long run by the
protections stated in Rule 1.11.
Principles of Imputed Disqualification

The rule of imputed disqualification stated in paragraph (a) gives
effect to the principle of loyalty to the client as it applies to lawyers who
practice in a law firm. Such situations can be considered from the premise
that a firm of lawyers is essentially one lawyer for purposes of the rules
governing loyalty to the client or from the premises that each lawyer is
vicariously bound by the obligation of loyalty owed by each lawyer with
whom the lawyer is associated. Paragraph (a) operates only among
lawyers currently associated in a firm. When a lawyer moves from one firm
to another, the situation is governed by paragraphs (b) and (c).
Lawyers Moving Between Firms

When lawyers have been associated in a firm but then end their
association, however, the problem is more complicated. The fiction that
the law firm is the same as a single lawyer is no longer wholly realistic.
There are several competing considerations. First, the client previously
represented must be reasonably assured that the principle of loyalty to
the client is not compromised. Second, the rule of disqualification should
not be as broadly cast as to preclude other persons from having
reasonable choice of legal counsel. Third, the rule of disqualification
should not unreasonably hamper lawyers from forming new associations
and taking on new clients after leaving a previous association. In this
connection, it should be recognized that today many lawyers practice in
firms, that many to some degree limit their practice to one field or another
and that many move from one association to another several times in their
careers. If the concept of imputed disqualification were defined with
unqualifiedrigor,the result would be radical curtailment of the opportunity
of lawyers to move from one practice setting to another and of the
opportunity of clients to change counsel.
Reconciliation of these competing principles in the past has been
attempted under two rubrics. One approach has been to seek per se rules
of disqualification. For example, it has been held that a partner in a law firm
is conclusively presumed to have access to all confidences concerning all
clients of the firm. Under this analysis, if a lawyer has been a partner in one
law firm and then becomes a partner in another law firm, there is a
presumption that all confidences known by a partner in the first firm are
known to all partners in the second firm. This presumption might properly
be applied in some circumstances, especially where the client has been
extensively represented, but may be unrealistic where the client was
represented only for limited purposes. Furthermore, such a rigid rule
exaggerates the difference between a partner and an associate in modern
law firms.
The other rubric formerly used for dealing with vicarious
disqualification is the appearance of impropriety proscribed in Canon 9 of
the Code of Professional Responsibility. This rubric has a twofold
problem. First, the appearance of impropriety can be taken to include any
new client-lawyer relationship that might make a former client anxious. If
that meaning were adopted, disqualification would become little more
than a question of subjective judgment by the former client. Second, since
"impropriety" is undefined, the term "appearance of impropriety" is
question-begging. It therefore has to be recognized that the problem of
imputed disqualification cannot be properly resolved either by simple
analogy to a lawyer practicing alone or by the very general concept of
appearance of impropriety.
A rule based on a functional analysis is more appropriate for
determining the question of vicarious disqualification. Two functions are
involved: preserving confidentiality and avoiding positions adverse to a
client.
Confidentiality

Preserving confidentiality is a question of access to information.
Access to information, in turn, is essentially a question of fact in particular
circumstances, aided by inferences, deductions or working presumptions
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that reasonably may be made about the way in which lawyers worn
together. A lawyer may have general access to files of all clients of a law
firm and may regularly participate in discussions of their affairs; it should
be inferred that such a lawyer in fact is privy to all information about all the
firm's clients. In contrast, another lawyer may have access to the files of
only a limited number of clients and participate in discussion of the affairs
of no other clients; in the absence of infonnation to the contrary, it should
be inferred that such a lawyer in fact is privy to information about the
clients actually served but not those of other clients.
Application of paragraphs (b) and (c) depends on a situation's
particular facts. In any such inquiry, the burden of proof should rest upon
the firm whose disqualification is sought.
Paragraphs (b) and (c) operate to disqualify the firm only when the
lawyer involved has actual knowledge of information protected by Rules
1.6 and 1.9(b). Thus, if a lawyer while with one firm acquired no knowledge
of information relating to a particular client of the firm and that lawyer later
joined another firm, neither the lawyer individually nor the second firm is
disqualified from representing another client in the same or a related
matter even though the interests of the two clients conflict. Independent ol
the question of disqualification of a firm, a lawyer changing professiona
association has a continuing duty to preserve confidentiality ol
information about a client formerly represented. See Rules 1.6 and 1.9.
Adverse Positions

The second aspect of loyalty to client is the lawyer's obligation tc
decline subsequent representations involving positions adverse to i
former client arising in substantially related matters. This obligatior
requires abstention from adverse representation by the individual lawye
involved, but does not properly entail abstention of other lawyers througt
imputed disqualification. Hence, this aspect of the problem is governed b]
Rule 1.9(a). Thus, if a lawyer left one firm for another, the new affiliatioi
would not preclude the firms involved from continuing to represent client!
with adverse interests in the same or related matters, so long as th<
conditions of Rule 1.10(b) and (c) concerning confidentiality have beei
met.
Code Comparison

DR 5-105(D) provided: "If a lawyer is required to decline or t<
withdraw from employment under a Disciplinary Rule, no partner, c
associate, or any other lawyer affiliated with him or his firm, may accept c
continue such employment."
Rule 1.11 Successive Government and Private Employment

(a) Except as law may otherwise expressly permit, a lawyer sha
not represent a private client in connection with a matter in which th
lawyer participated personally and substantially as a public officer c
employee, unless the appropriate government agency consents aftt
consultation. No lawyer in a firm with which that lawyer is associated ma
knowingly undertake or continue representation in such a matter unless
(1) The disqualified lawyer h> screened from any participate
in the matter and is apportioned no part of the fee therefrom; and
(2) Written notice is promptly given to the approprial
government agency to enable it to ascertain compliance with tt
provisions of this Rule.
(b) Except as law may otherwise expressly permit, a lawyer havir
information that the lawyer knows is confidential government informatk
about a person acquired when the lawyer was a public officer or employ*
may not represent a private client whose interests are adverse to th
person in a matter in which the information could be used to the mater
disadvantage of that person, unless the appropriate government die
consents after consultation with the lawyer. A firm with which that lawy
is associated may undertake or continue representation in the matter or
if the disqualified lawyer is screened from any participation in the matl
and is apportioned no part of the fee ttrerefrom.
(c) Except as law may otherwise expressly permit, a lawyer servii
as a public officer or employee shall not
(1) Participate in a matter in which the lawyer participat
personally and substantially while in private practice
nongovernmental employment, unless under applicable law no o
is, or by lawful delegation may be, authorized to act in the lawye
stead in the matter; or
(2) Negotiate for private employment with any person whc
involved as a party or as attorney for a party in a matter in which 1
lawyer is participating personalty and substantially, unless 1
appropriate government client consents after consultation with 1
lawyer.
(d) As used in this Rule/the term "matter" includes:
(1) Any judicial or other proceeding, application, request fc
ruling or other determination, contract, claim, controver
investigation, charge, accusation, arrest or other particular ma
involving a specific party or parties; and
(2) Any other matter covered by the conflict of interest rule;
the appropriate government agency.

{&) AS usea in tnis Rule, the term "confidential government
Tiation" means information which has been obtained under
rnmental authority and which, at the time this Rule is applied, the
rnment is prohibited by law from disclosing to the public or has a legal
age not to disclose and which is not otherwise available to the public.
ant:

This Rule prevents a lawyer from exploiting public office for the
itage of a private client. It is the counterpart of Rule 1.10(b), which
3s to lawyers moving from one firm to another.
\ lawyer representing a government agency, whether employed or
fically retained by the government, is subject to the Rules of
ssional Conduct, including the prohibition against representing
se interests stated in Rule 1.7 and the protections afforded former
5 in Rule 1.9. In addition, such a lawyer is subject to Rule 1.11 and to
es and government regulations regarding conflict of interest. Such
es and regulations may circumscribe the extent to which the
nment agency may give consent under this Rule.
Vhere the successive clients are a public agency and a private client,
ik exists that power or discretion vested in a public authority might
)d for the special benefit of a private client. A lawyer should not be in
tion where benefit to a private client might affect performance of the
r's professional functions on behalf of public authority. Also, unfair
tage could accrue to the private client by reason of access to
ential government information about the client's adversary
able only through the lawyer's government service. However, the
joverning lawyers should not be so restrictive as to inhibit transfer
ployment to and from the government. The government has a
ate need to attract qualified lawyers as well as to maintain high
standards. The provisions for screening and waiver are necessary
rent the disqualification rule from imposing too severe a deterrent
t entering public service. When the client is an agency of one
iment, that agency should be treated as a private client for
>es of this Rule if the lawyer thereafter represents an agency of
w government, as when a lawyer represents a city and
juently is employed by a federal agency.
aragraphs (a)(1) and (b) do not prohibit a lawyer from receiving a
Dr partnership share established by prior independent agreement.
rohibit directly relating the attorney's compensation to the fee in the
in which the lawyer is disqualified.
tragraph (a)(2) does not require that a lawyer give notice to the
ment agency at a time when premature disclosure would injure the
a requirement for premature disclosure might preclude
iment of the lawyer. Such notice is, however, required to be given
i as practicable in order that the government agency will have a
able opportunity to ascertain that the lawyer is complying with Rule
id to take appropriate action if it believes the lawyer is not
ing.
ragraph (b) operates only when the lawyer in question has
jge of the information, which means actual knowledge; it does not
• with respect to information that merely could be imputed to the
ragraphs (a) and (c) do not prohibit a lawyer from jointly
nting a private party and a government agency when doing so is
>d by Rule 1.7 and is not otherwise prohibited by law.
ragraph (c) does not disqualify other lawyers in the agency with
le lawyer in question has become associated.
npariton

ragraph (a) is similar to DR 9-101 (B), except that the latter used the
in which he had substantial responsibility while he was a public
*e."
agraphs (b), (c), (d) and (e) have no counterparts in the Code.
Rute 1.12 Formf Judge or Arbitrator

Except as stated in paragraph (d), a lawyer shall not represent
in connection with a matter in which the lawyer participated
lly and substantially as a judge or other adjudicative officer,
r or law clerk to such a person, unless all parties to the
ing consent after disclosure.
A lawyer shall not negotiate for employment with any person
volved as a party or as attorney for a party in a matter in which the
\ participating personally and substantially as a judge or other
tive officer or arbitrator. A lawyer serving as a law clerk to a judge,
udicative officer or arbitrator may negotiate for employment with
r attorney involved in a matter in which the clerk is participating
ly and substantially, but only after the lawyer has notified the
her adjudicative officer or arbitrator.
If a lawyer is disqualified by paragraph (a), no lawyer in a firm
h that lawyer is associated may knowingly undertake or continue
tation in the matter unless:
(1) The disqualified lawyer is screened from any participation
e matter and is apportioned no part of the fee therefrom; and
(2) Written notice is promptly given to the appropriate tribunal
lable it to ascertain compliance with the provisions of this Rule.
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(d) An arbitrator selected as a partisan of a party in a multi-member
arbitration panel is not prohibited from subsequently representing that
party.
Comment

This Rule generally parallels Rule 1.11. The term "personally and
substantially" signifies that a judge who was a member of a multimember
court and thereafter left judicial office to practice law is not prohibited from
representing a ciient in a matter pending in the court but in which the
former judge did not participate. So also the fact that a former judge
exercised administrative responsibility in a court does not prevent the
former judge from acting as a lawyer in a matter where the judge had
previously exercised remote or incidental administrative responsibility
that did not affect the merits. Compare the Comment to Rule 1.11. The
term "adjudicative officer" includes such officials as judges pro tempore,
referees, special masters, hearing officers and other parajudicial officers
and also lawyers who serve as part-time judges.
Code Comparison

Paragraph (a) is substantially similar to DR 9-101 (A), which provided
that a lawyer "shall not accept private employment in a matter upon the
merits of which he has acted in a judicial capacity." Paragraph (a) differs,
however, in that it is broader in scope and states more specifically the
persons to whom it applies. There was no counterpart in the Code to
paragraphs (b), (c) or (d).
With regard to arbitrators, EC 5-20 stated that "a lawyer (who) has
undertaken to act as an impartial arbitrator or mediator... should not
thereafter represent in the dispute any of the parties involved." DR 9101(A) did not permit a waiver of the disqualification applied to former
judges by consent of the parties. However, DR 5-105(C) was similar in
effect and could be construed to permit waiver.
Rule 1.13 Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in a
lawyer's possession in connection with a representation separate from
the lawyer's own property. Funds shall be kept in a separate account
maintained in the state where the lawyer's office is situated or elsewhere
with the consent of the client or third person. Other property shall be
identified as such and appropriately safeguarded. Complete records of
such account funds and other property shall be kept by the lawyer and
shall be preserved for a period of five years after termination of the
representation.
(b) Upon receiving funds or other property in which a client or third
person has an interest, a lawyer shall promptly notify the client or third
person. Except as stated in this Rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or
third person any funds or other property that the ciient or third person is
entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property.
(c) When in the course of representation a lawyer is in possession
of property in which both the lawyer and another person claim interests,
the property shall be kept separate by the lawyer until there is an
accounting and severance of their interests. If a dispute arises concerning
their respective interests, the portion in dispute shall be kept separate by
the lawyer until the dispute is resolved.
Comment
^lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box,
except when some other form of safekeeping is warranted by special
circumstances. All property which is the property of clients or third
persons should be kept separate from the lawyer's business and
personal property and, if monies, in one or more trust accounts. Separate
trust accounts may be warranted when administering estate monies or
acting in similar fiduciary capacities.
Lawyers often receive funds from third parties from which the
lawyer's fee will be paid. If there isriskthat the client may divert the funds
without paying the fee, the lawyer is not required to remit the portion from
which the fee is to be paid. However, a lawyer may not hold funds to
coerce a client into accepting the lawyer's contention. The disputed
portion of the funds should be kept in trust and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration. The
undisputed portion of the funds shall be promptly distributed.
Third parties, such as a client's creditors, may have just claims
against funds or other property in a lawyer's custody. A lawyer may have a
duty under applicable law to protect such third-party claims against
wrongful interference by the client and accordingly may refuse to
surrender the property to the client. However, a lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third
party.
The obligations of a lawyer under this Rule are independent of those
arising from activity other than rendering legal services. For example, a
lawyer who serves as an escrow agent is governed by the applicable law
relating to fiduciaries even though the lawyer does not render legal
services in the transaction.

A "client's security fund" provides a means through the collective
efforts of the Bar to reimburse persons who have lost money or property
as a result of dishonest conduct of a lawyer. Where such a fund has been
established, a lawyer should participate.

appointing autnoniyxnaiapj^uii in fioitw.«thus requiring the client to represent himself.

__

Optional Withdrawal

Code Comparison

With regard to paragraph (a), DR 9-102(A) provided that "funds of
clients" are to be kept in an identifiable bank account in the state in which
the lawyer's office is situated. DR 9-102(B)(2) provided that a lawyer shall
"identify and label securities and properties of a client... and place them
in . . . safekeeping . . . " DR9-102(B)(3) required that a lawyer "maintain
complete records of all funds, securities, and other properties of a
client..." Rule 1.13(a) extends these requirements to property of a third
person that is in the lawyer's possession in connection with the
representation.
Paragraph (b) is substantially similar to DR 9-102(B)(1),(3) and (4).
Paragraph (c) is similar to DR 9-102(A)(2), except that the
requirement regarding disputes applies to property concerning which an
interest is claimed by a third person as well as by a client.
Rule 1.14 Declining or Terminating Representation

(a) A lawyer shall not represent a client or, where representation
has commenced, shall withdraw from the representation of a client if:
(1) The representation will result in violation of the Rules of
Professional Conduct or other law;
(2) The lawyer's physical or mental condition materially
impairs the lawyer's ability to represent the client; or
(3) The lawyer is discharged.
(b) A lawyer may withdraw from representing a client if withdrawal
can be accomplished without material adverse effect on the interests of
the client or if:
(1) The client persists in a course of action involving the
lawyer's services that the lawyer reasonably believes is criminal or
fraudulent;
(2) The client has used the lawyer's services to perpetrate a
crime or fraud;
(3) A client insists upon pursuing an objective that the lawyer
considers repugnant or imprudent;
(4) The client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given
reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
(5) The representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably difficult by
the client; or
(6) Other good cause for withdrawal exists.
(c) This Rule is not violated by a lawyer who continues
representation when ordered to do so by a tribunal, notwithstanding good
cause for terminating the representation.
(d) Upon termination of representation, a lawyer shall take steps to
the extent reasonably practicable to protect a client's interests, such as
giving reasonable notice to the client, allowing time for employment of
other counsel, surrendering papers and property to which the client is
entitled and refunding any advance payment of fee that has not been
earned. The lawyer may retain papers relating to the client to the extent
permitted by other law.
Comment

A lawyer should not accept representation in a matter unless it can
be performed competently, promptly, without improper conflict of interest
and to completion.
Mandatory Withdrawal

A lawyer ordinarily must decline or withdraw from representation if
the client demands that the lawyer engage in conduct that is illegal or
violates the Rules of Professional Conduct or other law. The lawyer is not
obliged to decline or withdraw simply because the client suggests such a
course of conduct; a client may make such a suggestion in the hope that a
lawyer will not be constrained by a professional obligation.
When a lawyer has been appointed to represent a client, withdrawal
ordinarily requires approval of the appointing authority. See also Rule 6.2.
Difficulty may be encountered if withdrawal is based on the client's
demand that the lawyer engage in unprofessional conduct. The court may
wish an explanation for the withdrawal, while the lawyer may be bound to
keep confidential the facts that would constitute such an explanation. The
lawyer's statement that professional considerations require termination
of the representation ordinarily should be accepted as sufficient
Discharge

A client has the right to discharge a lawyer at any time, with or without
cause, subject to liability for payment for the lawyer's services. Where
future dispute about the withdrawal may be anticipated, it may be
advisable to prepare a written statement reciting the circumstances.
Whether a client can discharge appointed counsel may depend on
applicable law. A client seeking to do so should be given a full explanation
of the consequences. These consequences may include a decision by the
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A lawyer may withdraw from representation in some circutr
The lawyer has the option to withdraw if it can be accomplishei
material adverse effect on the client's interests. Withdrawa
justified if the client persists in a course of action that th
reasonably believes is criminal or fraudulent, for a lawyer is not re
be associated with such conduct even if the lawyer does not
Withdrawal is also permitted if the lawyer's services were misuj
past even if that would materially prejudice the client. The lawyer
withdraw where the client insists on a repugnant or imprudent <
A lawyer may withdraw if the client refuses to abide by the te
agreement relating to the representation, such as an a
concerning fees or court costs or an agreement limiting the obj
the representation.
Assisting the Client Upon Withdrawal

Even if the lawyer has been unfairly discharged by the clien
must take all reasonable steps to mitigate the consequences to
The lawyer may retain papers as security for a fee only to t
permitted by law.
Whether or not a lawyer for an organization may und<
unusual circumstances have a legal obligation to the organize
withdrawing or being discharged by the organization's highest a
beyond the scope of these Rules.
Compliance with Applicable Court Rule Regarding Withdrawal

When a lawyer is representing a client in a matter before
and the lawyer seeks to withdraw from the matter under these
lawyer should consult applicable court rules regarding proci
withdrawal.
Code Comparison

With regard to paragraph (a), DR 2-109(A) provided tha
"shall not accept employment... if he knows or it is obviou
prospective client] wishes t o . . . [b]ring a legal action... or
have steps taken for him, merely for the purpose of hai
maliciously injuring any person..." Nor may a lawy
employment if he is aware that the prospective client wishes to
a claim or defense... that is not warranted under existing lav
can be supported by good faith argument for an extension, mi
or reversal of existing law." DR 2-110(B) provided that a lav
withdraw from employment... if:
"(1) He knows or it is obvious that his client is b
legal action... or is otherwise having steps taken for him
the purpose of harassing or maliciously injuring any pen
"(2) He knows or it is obvious that his continued e
will result in violation of a Disciplinary Rule.
"(3) His mental or physical condition renders it un
difficult for him to carry cut the employment effectively.
"(4) He is discharged by his client."
With regard to paragraph (b), DR 2-110(C) permitted
regardless of the effect on the client if:
"(1) His client: (a) Insists upon presenting a claim
that is not warranted under existing law and cannot be si
good faith argument for an extension, modification, or
existing law; (b)Persoailly seeks to pursue an illega
conduct; (c) Insists that the lawyer pursue a course of coi
illegal or that is prohibited under the Disciplinary Rules;
conduct renders it unreasonably difficult for the lawyer
his employment effectively; (e) Insists, in a matter not per
a tribunal, that the lawyer engage in conduct that is cot
judgment and advice of the lawyer but not prohibits
Disciplinary Rules; (f) Deliberately disregards an ac
obligation to the lawyer as to expenses and fees.
"(2) His continued employment is likely to result i
of a Disciplinary Rule.
"(3) His inability to work with co-counsel indie*
best interests of the client likely will be served by withd
"(4) His mental or physical condition renders it dil
to carry out the employment effectively.
"(5) His client knowingly and freely assents to U
his employment.
''(6) He believes in good faith, in a proceeding pe
a tribunal, that the tribunal will find the existence of othe
for withdrawal." With regard to paragraph (c), DF
provided:
"If permission for withdrawal from employment is re<
laws of the tribunal, the lawyer shall not withdraw.
permission."
The provisions of paragraph (d) are substantially i<
2-110(AX2)and(3).

COUNSELOR
Rule 2.1 Advisor

In representing a client, a lawyer shall exercise independent
professional judgment and render candid advice. In rendering advice, a
lawyer may refer not only to law but to other considerations such as moral,
economic, social and political factors, that may be relevant to the client's
situation.
Comment:

(b) While acting as intermediary, the lawyer shall consult with each
client concerning the decisions to be made and the considerations
relevant in making them, so that each client can make adequately
informed decisions.
(c) A lawyer shall withdraw as intermediary if any of the clients so
requests, or if any of the conditions stated in paragraph (a) are no longer
satisfied. Upon withdrawal, the lawyer shall not continue to represent any
of the clients in the matter that was the subject of the intermediation.
Comment:

Scope of Advice

A client is entitled to straightforward advice expressing the lawyer's
honest assessment. Legal advice often involves unpleasant facts and
alternatives that a client may be disinclined to confront. In presenting
advice, a lawyer endeavors to sustain the client's morale and may put
advice in as acceptable a form as honesty permits. However, a lawyer
should not be deterred from giving candid advice by the prospect that the
advice will be unpalatable to the client.
Advice couched in narrowly legal terms may be of little value to a
client, especially where practical considerations, such as costs or effects
on other people, are predominant. Purely technical legal advice,
therefore, can sometimes be inadequate. It is proper for a lawyer to refer
to relevant moral and ethical considerations in giving advice. Although a
lawyer is not a moral advisor as such, moral and ethical considerations
impinge upon most legal questions and may decisively influence how the
law will be applied.
A client may expressly or impliedly ask the lawyer for purely technical
advice. When such a request is made by a client experienced in legal
matters, the lawyer may accept it at face value. When such a request is
made by a client inexperienced in legal matters, however, the lawyer's
responsibility as advisor may include indicating that more may be involved
than strictly legal considerations.
Matters that go beyond strictly legal questions may also be in the
domain of another profession. Family matters can involve problems
within the professional competence of psychiatry, clinical psychology or
social work; business matters can involve problems within the
competence of the accounting profession or of financial specialists.
Where consultation with a professional in another field is itself something
a competent lawyer would recommend, the lawyer should make such a
recommendation. At the same time, a lawyer's advice at its best often
consists of recommending a course of action in the face of conflicting
recommendations of experts.
Offering Advice

In general, a lawyer is not expected to give advice until asked by the
client. However, when a lawyer knows that a client proposes a course of
action that is likely to result in substantial adverse legal consequences to
the client, duty to the client under Rule 1.4 may require that the lawyer act if
the client's course of action is related to the representation. A lawyer
xdinarily has no duty to initiate investigation of a client's affairs or to give
idvice that the client has indicated is unwanted, but a lawyer may initiate
advice to a client when doing so appears to be in the client's interest.
5ode Comparison

There was no direct counterpart to this Rule in the Disciplinary Rules
)f the Code. DR 5-107(B) provided that a lawyer "shall not permit a person
vho recommends, employs, or pays him to render legal services for
mother to direct or regulate his professional judgment in rendering such
egal services." EC 7-8 stated that "[a]dvice of a lawyer to his client need
lot be confined to purely legal considerations... .In assisting his client
o reach a proper decision, it is often desirable for a lawyer to point out
hose factors which may lead to a decision that is morally just as well as
agally permissible... In the final analysis, however,... the decision
/nether to forego legally available objectives or methods because of non*gal factors is ultimately for the client
"
Rule 2JZ Intermediary

(a) A lawyer may act as intermediary between clients if:
(1) The lawyer consults with each client concerning the
implications of the common representation, including the
advantages and risks involved, and the effect of the attorney-client
privileges, and obtains each client's consent to the common
representation; and
(2) The lawyer reasonably believes that the matter can be
resolved on terms compatible with the client's best interest, that
each client will be able to make adequately informed decisions in the
matter and that there is little risk of material prejudice to the interests
of any of the clients if the contemplated resolution is unsuccessful;
and
(3) The lawyer reasonably believes that the common
representation can be undertaken impartially and without improper
effect on other responsibilities the lawyer has to any of the clients;
and
(4) All requirements of Rules 1.7 and 1.8 are met.
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A lawyer acts as intermediary under this Rule when the lawyer
represents two or more parties with potentially conflicting interests. A key
factor in defining the relationship is whether the parties share
responsibility for the lawyer's fee, but the common representation may be
inferred from other circumstances. Because confusion can arise as to the
lawyer's role where each party is not separately represented, it is
important that the lawyer make clear the relationship.
The Rule does not apply to a lawyer acting as arbitrator or mediator
between or among parties who are not clients of the lawyer, even where
the lawyer has been appointed with the concurrence of the parties. In
performing such a role the lawyer may be subject to applicable co<" of
ethics, such as the Code of Ethics for Arbitration in Commercial Dis^jtes
prepared by a joint Committee of the American Bar Association and the
American Arbitration Association.
A lawyer acts as intermediary in seeking to establish or adjust a
relationship between clients on an amicable and mutually advantageous
basis; for example, in helping to organize a business in which two o
9
clients are entrepreneurs, working out the financial reorganization
\
enterprise in which two or more clients have an interest, arrang,
a
property distribution in settlement of an estate or mediating a disp^ce
between clients. The lawyer seeks to resolve potentially conflicting
interests by developing the parties' mutual interests. The alternative can
be that each party may have to obtain separate representation, with the
possibility in some situations of incurring additional cost, complication or
even litigation. Given these and other relevant factors, all the clients may
prefer that the lawyer act as intermediary.
In considering whether to act as intermediary between clients, a
lawyer should be mindful that if the intermediation fails the result can be
additional cost, embarrassment and recrimination. In some situations the
risk of failure is so great that intermediation is plainly impossible. For
example, a lawyer cannot undertake common representation of clients
between whom contentious litigation is imminent or who contemplate
contentious negotiations. More generally, if the relationship between the
parties has already assumed definite antagonism, the possibility that the
clients' interests can be adjusted by intermediation ordinarily is not very
good.
The appropriateness of intermediation can depend on its form.
Forms of intermediation range from informal arbitration, where each
client's case is presented by the respective client and the lawyer decides
the outcome, to mediation, to common representation where the clients'
interests are substantially though not entirely compatible. One form may
be appropriate in circumstances where another would not. Other relevant
factors are whether the lawyer subsequently will represent both parties
on a continuing basis and whether the situation involves creating a
relationship between the parties or terminating one.
Confidentiality and Privilege

A particularly important factor in determining the appropriateness of
intermediation is the effect on client-lawyer confidentiality and the
attorney-client privilege. In a common representation, the lawyer is still
required both to keep each client adequately informed and to maintain
confidentiality of information relating to the representation. See Rules 1.4
and 1.6. Complying with both requirements while acting as intermediary
requires a delicate balance. If the balance cannot be maintained, the
common representation is improper. With regard to the attorney-client
privilege, the prevailing rule is that as between commonly represented
clients the privilege does not attach. Hence, it must be assumed that if
litigation eventuates between the clients, the privilege will not protect any
such communications, and the clients should be so advised.
Since the lawyer is required to be impartial between commonly
represented clients, intermediation is improper when that impartiality
cannot be maintained. For example, a lawyer who has represented one of
the clients for a long period and in a variety of matters might have difficulty
being impartial between that client and one to whom the lawyer has only
recently been introduced.
• Consultation

In acting as intermediary between clients, the lawyer is required to
consult with the clients on the implications of doing so, and proceed only
upon consent based on such a consultation. The consultation should
make clear that the lawyer's role is not that of partisanship normally
expected in other circumstances.
Paragraph (b)is an application of the principle expressed in Rule 1.4.
Where the lawyer is intermediary, the clients ordinarily must assume

greater responsibility for decisions than when each client is
independently represented.

Access to and Disclosure oi information

Withdrawal

Common representation does not diminish the rights of each client in
the client-lawyer relationship. Each has the right to loyal and diligent
representation, the right to discharge the lawyer as stated in Rule 1.14,
and the protection of Rule 1.9 concerning obligations to a former client.
Code Comparison

There was no direct counterpart to this Rule in the Disciplinary Rules
of the Code. EC 5-20 stated that a "lawyer is often asked to serve as an
impartial arbitrator or mediator in matters which involve present or former
clients. He may serve in either capacity if he first discloses such present or
former relationships." DR 5-105(B) provided that a lawyer "shall not
continue multiple employment if the exercise of his independent
professional judgment in behalf of a client will be or is likely to be adversely
affected by his representation of another client, or if it would be likely to
involve him in representation of differing interests, except to the extent
permitted under DR5-105(C)." DR 5-105(C) provided that "[A] lawyer may
represent multiple clients if it is obvious that he can adequately represent
the interests of each and if each consents to the representation after full
disclosure of the possible effect of such representation on the exercise of
his independent professional judgment on behalf of each."

The quality of an evaluation depends on the freedom and extent c
the investigation upon which it is based. Ordinarily a lawyer should hav
whatever latitude of investigation seems necessary as a matter c
professional judgment. Under some circumstances, however, the term
of the evaluation may be limited. For example, certain issues or source
may be categorically excluded, or the scope of search may be limited b
time constraints or the noncooperation of persons having relevar
information. Any such limitations which are material to the eva/uatio
should be described in the report. If after a lawyer has commenced a
evaluation, the client refuses to comply with the terms upon which it wa
understood the evaluation was to have been made, the lawyer
obligations are determined by law, having reference to the terms of th
client's agreement and the surrounding circumstances.
Financial Auditors' Requests for Information

When a question concerning the legal situation of a client arises
the instance of the client's financial auditor and the question is referred
the lawyer, the lawyer's response may be made in accordance wi
procedures recognized in the legal profession. Such a procedure is s
forth in the American Bar Association Statement of Policy Regardir
Lawyers' Responses to Auditors' Requests for Information, adopted
1975.
Code Comparison

Rule 2.3 Evaluation for Use by Third Persons

(a) A lawyer may undertake an evaluation of a matter affecting a
client for the use of someone other than the client if:
(1) The lawyer reasonably believes that making the evaluation
is compatible with other aspects of the lawyer's relationship with the
client; and
(2) The client consents after consultation.
(b) Except as disclosure is required in connection with a report of
an evaluation, information relating to the evaluation is otherwise
protected by Rule 1.6.
Comment
Definition

An evaluation may be performed at the client's direction but for the
primary purpose of establishing information for the benefit of third parties;
for example, an opinion concerning the title of property rendered at the
behest of a vendor for the information of a prospective purchaser, or at
the behest of a borrower for the information of a prospective lender. In
some situations, the evaluation may be required by a government agency;
for example, an opinion concerning the legality of the securities registered
for sale under the securities laws. In other instances, the evaluation may
be required by a third person, such as a purchaser of a business.
Lawyers for the government may be called upon to give a formal
opinion on the legality of contemplated government agency action. In
making such an evaluation, the government lawyer acts at the behest of
the government as the client but for the purpose of establishing the limits
of the agency's authorized activity. Such an opinion is to be distinguished
from confidential legal advice given agency officials. The critical question
is whether the opinion is to be made public.
A legal evaluation should be distinguished from an investigation of a
person with whom the lawyer does not have a client-lawyer relationship.
For example, a lawyer retained by a purchaser to analyze a vendor's title
to property does not have a client-lawyer relationship with the vendor. So
also, an investigation into a person's affairs by a government lawyer, or by
special counsel employed by the government, is not an evaluation as that
term is used In this Rule. The question is whether the lawyer is retained by
the person whose affairs are being examined. When the lawyer is retained
by that person, the general rules concerning loyalty to client and
preservation of confidences apply, which is not the case if the lawyer is
retained by someone else. For this reason, it is essential to identify the
person by whom the lawyer is retained. This should be made clear not only
to the person under examination, but also to others to whom the results
are to be made available.
Duty to Third Person

When the evaluation is intended for the information or use of a third
person, a legal duty to that person may or may not arise. That legal
question is beyond the scope of this Rule. However, since such an
evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer must
be satisfied as a matter of professional judgment that making the
evaluation is compatible with other functions undertaken in behalf of the
client. For example, if the lawyer is acting as advocate in defending the
client against charges of fraud, it would normally be incompatible with that
responsibility for the lawyer to perform an evaluation for others
concerning the same or a related transaction. Assuming no such
impediment is apparent, however, the lawyer should advise the client of
the implications of the evaluation, particularly the lawyer's responsibilities
to third persons and the duty to disseminate the findings.

There was no counterpart to this Rule in the Code.
ADVOCATE
Rule 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, or assert
controvert an issue therein, unless there is a basis for doing so that is n
frivolous, which includes a good faith argument for an extensic
modification or reversal of existing lav/. A lawyer for the defendant ir
criminal proceeding, or the respondent in a proceeding that could resull
incarceration, may nevertheless so defend the proceeding as to requ
that every element of the case be established.
Comment
The advocate has a duty to use legal procedure for the fullest ben<
of the client's case, but also a duty not to abuse legal procedure. The \s
both procedural and substantive, establishes the limits within which
advocate may proceed. However, the law is not always clear and neve
static. Accordingly, in determining the proper scope of advocacy, accoi
must be taken of the law's ambiguities and potential for change.
The filing of an action or defense or similar action taken for a clien
not frivolous merely because the facts have not first been fi
substantiated or because the lawyer expects to develop vital evider
only by discovery. Such action is not frivolous even though the law
believes that the client's position ultimately will not prevail. The actioi
frivolous, however, if the client desires to have the action taken prima
for the purpose of harassing or maliciously injuring a person or if
lawyer is unable either to make a good faith argument on the merits of
action taken or to support the action taken by a good faith argument foi
extension, modification or reversal of existing law.
Code Comparison

DR7-102(AX1) provided that a lawyer may not "[f]ile a suit, asse
position, conduct a defense, delay a trial, or take other action on beha
his client when he knows or when it is obvious that such action wc
serve merely to harass or maliciously injure another." Rule 3.1 is to
same general effect as DR 7-102(AX1), with three qualifications. First,
test of improper conduct is changed from "merely to harass or malicioi
injure another" to the requirements that there be a basis for the litiga
measure involved that is "not frivolous." This includes the concept sto
in DR 7-102(AX2) that a lawyer may advance a claim or defe
unwarranted by existing law if "it can be supported by good 1
argument for an extension, modification, or reversal of existing \t
Second, the test in Rule 3.1 is an objective test, whereas DR 7-102(i
applied only if the lawyer "knows or when it is obvious" that the litigati<
frivolous. Third, Rule 3.1 has an exception that in a criminal case, or a <
in which incarceration of the client may result (for example, ce
juvenile proceedings), the lawyer may put the prosecution to its p
even if there is no nonfrivolous basis for defense.
Rule 3.2 ExpelftingLitigation

A lawyer shall make reasonable efforts to expedite litig;
consistent with the interests of the dient.
Comment

Dilatory practices bring the administration of justice into disrei
Delay should not be indulged merely for the convenience oi
advocates, or for the purpose of frustrating an opposing party's att
to obtainrightfulredress or repose.
Code Comparison

DR 7-101(AX1) stated that a lawyer does not violate his dt
represent a dient zealously "by being punctual in fulfilling all profess
commitments." DR 7-102(AX1) provided that a lawyer "shall n o t . . .
suit, assert a position, conduct a defense [or] delay a trial... wh<
117

ows or wnen it is obvious that such action would serve merely to harass
maliciously injure another."
Rule 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly:
(1) Make a false statement of material fact or law to a tribunal;
(2) Fail to disclose a material fact to a tribunal when disclosure
is necessary to avoid assisting a criminal or fraudulent act by the
client;
(3) Fail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the lawyer to be directly adverse to
the position of the client and not disclosed by opposing counsel; or
(4) Offer evidence that the lawyer knows to be false. If a lawyer
has offered material evidence and comes to know of its falsity, the
lawyer shall take reasonable remedial measures.
(b) The duties stated in paragraph (a) continue to the conclusion of
proceeding, and apply even if compliance requires disclosure of
>rmation otherwise protected by Rule 1.6.
(c) A lawyer may refuse to offer evidence that the lawyer reasonably
eves is false.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
terial facts known to the lawyer which will enable the tribunal to make
nformed decision, whether or not the facts are adverse.
iment

The advocate's task is to present the client's case with persuasive
;e. Performance of that duty while maintaining confidences of the
it is qualified by the advocate's duty of candor to the tribunal,
vever, an advocate does not vouch for the evidence submitted in a
se; the tribunal is responsible for assessing its probative value.
Representations by a Lawyer

An advocate is responsible for pleadings and other documents
>ared for litigation, but is usually not required to have personal
wledge of matters asserted therein, for litigation documents ordinarily
tent assertions by the client, or by someone on the client's behalf, and
assertions by the lawyer. Compare Rule 3.1. However, an assertion
K>rting to be on the lawyer's own knowledge, as in an affidavit by the
r
er or in a statement in open court, may properly be made only when
awyer knows the assertion is true or believes it to be true on the basis
>asonably diligent inquiry. There are circumstances where failure to
e a disclosure is the equivalent of an affirmative misrepresentation,
obligation prescribed in Rule 1.2(c) not to counsel a client to commit or
st the client in committing a fraud applies in litigation. Regarding
pliance with Rule 1.2(c), see the Comment to that Rule. See also the
menttoRule8.4(b).
Misleading Legal Argument

Legal argument based on a knowingly false representation of law
titutes dishonesty toward a tribunal. A lawyer is not required to make
interested exposition of the law, but must recognize the existence of
lent legal authorities. Furthermore, as stated in paragraph (a)(3), an
cate has a duty to disclose directly adverse authority in the
oiling jurisdiction which has not been disclosed by the opposing
. The underlying concept is that legal argument is a discussion
mg to determine the legal premises properly applicable to the case.
False Evidence

When evidence that a lawyer knows to be false is provided by a
>n who is not the client, the lawyer must refuse to offer it regardless of
ient's wishes.
/Vhen false evidence is offered by the client, however, a conflict may
between the lawyer's duty to keep the client's revelations
tential and the duty of candor to the court. Upon ascertaining that
ial evidence is false, the lawyer should seek to persuade the client
ie evidence should not be offered or, if it has been offered, that its
character should immediately be disclosed. If the persuasion is
ctive, the lawyer must take reasonable remedial measures.
Except in the defense of a criminal accused, the rule generally
nized is that, if necessary to rectify the situation, an advocate must
se the existence of the client's deception to the court or to the other
Such a disclosure can result in grave consequences to the client,
ing not only a sense of betrayal but also loss of the case and
ps a prosecution for perjury. But the alternative is that the lawyer
irate in deceiving the court, thereby subverting the truth-finding
ss which the adversary system is designed to implement. See Rule
Furthermore, unless it is clearly understood that the lawyer will act
tie duty to disclose the existence of false evidence, the client can
' reject the lawyer's advice to reveal the false evidence and insist
ie lawyer keep silent. Thus the client could in effect coerce the
into being a party to fraud on the court.
Perjury by a Criminal Defendant

mother an advocate for a criminally accused has the same duty of
jure has been intensely debated. While it is agreed that the lawyer
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should seek to persuade the client to refrain from perjurious testimony,
there has been dispute concerning the lawyer's duty when that
persuasion fails. If the confrontation with the client occurs before trial, the
lawyer ordinarily can withdraw. Withdrawal before trial may not be
possible, however, either because trial is imminent, or because the
confrontation with the client does not take place until the trial itself, or
because no other counsel is available.
The most difficult situation, therefore, arises in a criminal case where
the accused insists on testifying when the lawyer knows that the
testimony is perjurious. The lawyer's effort to rectify the situation can
increase the likelihood of the client's being convicted as well as opening
the possibility of prosecution for perjury. On the other hand, if the lawyer
does not exercise control over the proof, the lawyer participates, although
in a merely passive way, in deception of the court.
Three resolutions of this dilemma have been proposed. One is to
permit the accused to testify by a narrative without guidance through the
lawyer's questioning. This compromises both contending principles; it
exempts the lawyer from the duty to disclose false evidence but subjects
the client to an implicit disclosure of information imparted to counsel.
Another suggested resolution, of relatively recent origin, is that the
advocate be entirely excused from the duty to reveal perjury if the perjury
is that of the client. This is a coherent solution but makes the advocate a
knowing instrument of perjury.
The other resolution of the dilemma is that the lawyer must reveal the
client's perjury if necessary to rectify the situation. A criminal accused has
a right to the assistance of an advocate, a right to testify and a right of
confidential communication with counsel. However, an accused should
not have a right to assistance of counsel in committing perjury.
Furthermore, an advocate has an obligation, not only in professional
ethics but under the law as well, to avoid implication in the commission of
perjury or other falsification of evidence. See Rule 1.2(c).
Remedial Measures

If perjured testimony or false evidence has been offered, the
advocate's proper course ordinarily is to remonstrate with the client
confidentially. If that fails, the advocate should seek to withdraw if that will
remedy the situation. If withdrawal will not remedy the situation or is
impossible, the advocate should make disclosure to the court. It is for the
court then to determine what should be done—making a statement about
the matter to the trier of fact, ordering a mistrial or perhaps nothing. If the
false testimony was that of the client, the client may controvert the
lawyer's version of their communication when the lawyer discloses the
situation to the court. If there is an issue whether the client has committed
perjury, the lawyer cannot represent the client in resolution of the issue,
and a mistrial may be unavoidable. An unscrupulous client might in this
way attempt to produce a series of mistrials and thus escape prosecution.
However, a second such encounter could be construed as a deliberate
abuse of the right to counsel and as such a waiver of the right to further
representation.
Constitutional Requirements

The general rule—that an advocate must disclose the existence of
perjury with respect to a material fact, even that of a client—applies to
defense counsel in criminal cases, as well as in other instances. However,
the definition of the lawyer's ethical duty in such a situation may be
qualified by constitutional provisions for due process and the right to
counsel in criminal cases. In some jurisdictions these provisions have
been construed to require that counsel present an accused as a witness if
the accused wishes to testify, even if counsel knows the testimony will be
false. The obligation of the advocate under these Rules is subordinate to
such a constitutional requirement.
Duration of Obligation

A practical time limit on the obligation to rectify the presentation of
false evidence has to be established. The conclusion of the proceeding is
a reasonably definite point for the termination of the obligation.
Refusing to Offer Proof Believed to be False

Generally speaking, a lawyer has authority to refuse to offer
testimony or other proof that the lawyer believes is untrustworthy.
Offering such proof may reflect adversely on the lawyer's ability to
discriminate in the quality of evidence and thus impair the lawyer's
effectiveness as an advocate. In criminal cases, however, a lawyer may, in
some jurisdictions, be denied this authority by constitutional
requirements governing therightto counsel.
Ex Parte Proceedings

Ordinarily, an advocate has the limited responsibility of presenting
one side of the matters that a tribunal should consider in reaching a
decision; the conflicting position is expected to be presented by the
opposing party. However, in an ex parte proceeding, such as an
application for a temporary restraining order, there is no balance of
presentation by opposing advocates. The object of an ex parte
proceeding is nevertheless to yield a substantially just result. The judge

has an affirmative responsibility to accord the absent party just
consideration. The lawyer for the represented party has the correlative
duty to make disclosures of material facts known to the lawyer and that
the lawyer reasonably believes are necessary to an informed decision.
Coda Comparison

Paragraph (aX1) is substantially identical to DR7-102(A)(5), which
provided that a lawyer shall not "knowingly make a false statement of law
or fact."
Paragraph (a)(2) is implicit in DR 7-102(AX3), which provided that a
"lawyer shall n o t . . . knowingly fail to disclose that which he is required by
law to reveal."
Paragraph (a)(3) is substantially identical to DR7-106(B)(1).
With regard to paragraph (a)(4), the first sentence of this
subparagraph is similar to DR 7-102(A)(4), which provided that a lawyer
shall not "knowingly use" perjured testimony or false evidence. The
second sentence of paragraph (aX4) resolves an ambiguity in the Code
concerning the action required of a lawyer when he discovers that he has
offered perjured testimony or false evidence. DR7-102(A)(4), quoted
above, did not expressly deal with this situation, but the prohibition
against "use" of false evidence can be construed to preclude carrying
through with a case based on such evidence when that fact has become
known during the trial. DR 7-102(B)(1), also noted in connection with Rule
1.6, provided that a lawyer "who receives information clearly establishing
t h a t . . . his client h a s . . . perpetrated a fraud upon . . . a tribunal shall [if
the client does not rectify the situation]... reveal the fraud to
t h e . . . tribunal
" Since use of perjured testimony or false evidence is
usually regarded as "fraud" upon the court, DR 7-102(BX1) apparently
required disclosure by the lawyer in such circumstances. However, Utah
has amended DR7-102(B)(1) in conformity with an ABA-recommended
amendment to provide that the duty of disclosure does not apply when the
"information is protected as a privileged communication." This
qualification may be empty, for the rule of attorney-client privilege has
been construed to exclude communications that further a crime, including
a crime of perjury. On this interpretation of DR 7-102(BX1), the lawyer has
a duty to disclose the perjury.
Paragraph (c) confers discretion on the lawyer to refuse to offer
evidence that he "reasonably believes" is false. This gives the lawyer
more latitude than DR 7-102(AX4), which prohibited the lawyer from
offering evidence the lawyer "knows" is false.
There was no counterpart in the Code to paragraph (d).
Rute 3.4 Fairnaaa to Opposing Party and Court—I

A lawyer shall not:
(a) Unlawfully obstruct another party's access to evidence or
unlawfully alter, destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or assist another
person to do any such act;
(b) Falsify evidence, counsel or assist a witness to testify falsely, or
offer an inducement to a witness that is prohibited by law;
(c) Knowingly disobey an obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid obligation
exists;
(d) In pretrial procedure, make a frivolous discovery request or fail
to make reasonably diligent effort to comply with a legally proper
discovery request by an opposing party;
(e) In trial, allude to any matter that the lawyer does not reasonably
believe is relevant or that will not be supported by admissible evidence,
assert personal knowledge of facts in issue except when testifying as a
witness, or state a personal opinion as to the justness of a cause, the
credibility of a witness, the culpability of a civil litigant or the guilt or
innocence of an accused; or
(f) Request a person other than a client to refrain from voluntarily
giving relevant information to another party unless:
(1) The person is a relative or an employee or other agent of a
client; and
(2) The lawyer reasonably believes that the person's interests
will not be adversely affected by refraining from giving such
information.
Commant
The procedure of the adversary system contemplates that the
evidence in a case is to be marshalled competitively by the contending
parties. Fair competition in the adversary system is secured by
prohibitions against destruction or concealment of evidence, improperly
influencing witnesses, obstructive tactics in discovery procedure, and the
like.
Documents and other items of evidence are often essential to
establish a claim or defense. Subject to evidentiary privileges, the right of
an opposing party, including the government, to obtain evidence through
discovery or subpoena is an important procedural right. The exercise of
that right can be frustrated if relevant material is altered, concealed or
destroyed. Applicable law in many jurisdictions makes it an offense to
destroy material for the purpose of impairing its availability in a pending
proceeding or one whose commencement can be foreseen. Falsifying
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evidence is also generally a criminal offense, raragrapn Ka, «FK..ww ,_
evidentiary material generally, including computerized information.
With regard to paragraph (b), it is not improper to pay a witness's
expenses or to compensate an expert witness on terms permitted by law.
The common law rule in most jurisdictions is that it is improper to pay an
occurrence witness any fee for testifying and that it is improper to pay an
expert witness a contingent fee.
Paragraph (f) permits a lawyer to advise employees of a client to
refrain from giving information to another party, for the employees may
identify their interests with those of the client. See also Rule 4.2.
Coda Comparison

With regard to paragraph (a), DR 7-102(A) provided that a lawyer
"shall not suppress any evidence that he or his client has a legal obligation
to reveal." DR 7-109(B) provided that a lawyer "shall not advise or cause a
person to secrete himself... for the purpose of making him unavailable
as a witness..." DR 7-106(C)(7) provided that a lawyer shall not
"[intentionally or habitually violate any established rule of procedure or of
evidence."
With regard to paragraph (b), DR 7-102(AX6) provided: "[AJIawyer
shall not participate in the creation or preservation of evidence when he
knows or it is obvious that the evidence is false." DR 7-109(C) provided
that a lawyer "shall not pay, offer to pay, or acquiesce in the payment of
compensation to a witness contingent upon the content of his testimony
or the outcome of the case. But a lawyer may advance, guarantee or
acquiesce in the payment of: (1)Expenses reasonably incurred by a
witness in attending or testifying; (2) Reasonable compensation to a
witness for his loss of time in attending or testifying; [or](3) A reasonable
fee for the professional services of an expert witness." EC 7-28 stated
that witnesses "should always testify truthfully and should be free from
any financial inducements that might tempt them to do otherwise."
Paragraph (c) is substantially similar to DR 7-106(A), which provided
that a lawyer "shall not disregard... a standing rule of a tribunal or a
ruling of a tribunal made in the course of a proceeding, but he may take
appropriate steps in good faith to test the validity of such rule or ruling.
Paragraph (d) has no counterpart in the Code.
Paragraph (e) substantially incorporates DR 7-106(CX1), (2), (3) and
(4). DR 7-106(CX2) proscribed asking a question "intended to degrade a
witness or other person," a matter dealt with in Rule 4.4. DR 7-106(C)(5),
providing that a lawyer shall not "(fja I to comply with known local
customs of courtesy or practice," was too vague to be a rule of conducl
enforceable as law.
With regard to paragraph (f), DR 7- I04(AX2) provided that a lawyei
shall not "[g]ive advice to a person who is not represented... other thar
the advice to secure counsel, if the interests of such person are or have i
reasonable possibility of being in conflict with the interests of his client.'
Ruja 3.S Impartiality and Pacorum of tha Tribunal

A lawyer shall not:
(a) Seek to influence a judge, juror, prospective juror or othe
official by means prohibited by law; or
(b) Communicate ex parte with a juror or prospective Juror befor
the discharge of the jury except as permitted by law; or
(c) In an adversary proceeding, oammunicate, or cause another t
communicate, as to the merits of the cause with a judge or other officii
before whom a matter is pending, except
(1) In the course of official proceedings in the cause;
(2) (n writing if the lawyer promptly delivers a copy of tt
writing to opposing counsel or to the adverse party if such party is n
represented by a lawyer;
(3) Orally upon adequate notice to opposing counsel or to tl
adverse party if such party is not (represented by a lawyer; or
(4) As otherwise authorized by law; or
(d) Engage in conduct intended to disrupt a tribunal.
Common ti

Kfilhy forms of improper influence upon a tribunal are proscribed
criminal law. Others are specified in the Code of Judicial Conduct, w
which an advocate should be familiar. A lawyer is required to av<
contributing to a violation of such provisions.
The advocate's function is to present evidence and argument so t
the cause may be decided according to law. Refraining from abusive
obstreperous conduct is a corollary of the advocate's right to speak
behalf of litigants. A lawyer may stand firm against abuse by a judge
should avoid reciprocation; the judge's default is no justification
similar dereliction by an advocate. An advocate can present the cai
protect the record for subsequent review and preserve professic
integrity by patient firmness ho less effectively than by belligerent
theatrics.
Coda Compartaon

With regard to paragraphs (a) and (b), DR 7-108(A) provi<
"[b]efore the trial of a case a lawyer... shall not communis
w i t h . . . anyone he knows to be a member of the venire
" DR 7-10
provided that during the trial of a case a lawyer "shall not communi
w i t h . . . any member of the jury."

Code Comparison

raiayrdpn [cj is suDstantially similar to DR 7-110(B). With regard to
>aragraph (d), DR 7-106(C)(6) provided that a lawyer shall not engage in
'undignified or discourteous conduct which is degrading to a tribunal."
Rule 3.6 Trial Publicity

(a) A lawyer shall not make or cause another to make an
extrajudicial statement that a reasonable person would expect to be
lisseminated by means of public communication if the lawyer knows or
sasonably should know that it will have a substantial likelihood of
laterially influencing an adjudicative proceeding.
(b) A statement referred to in paragraph (a) ordinarily is likely to
ave such an effect when it refers to a civil matter triable to a jury, a
riminal matter, or any other proceeding that could result in incarceration,
nd the statement relates to:
(1) The character, credibility, reputation or criminal record of a
party, suspect in a criminal investigation or witness, or the identity of
a witness, or the expected testimony of a party or witness;
(2) In a criminal case or proceeding that could result in
incarceration, the possibility of a plea of guilty to the offense or the
existence or contents of any confession, admission, or statement
given by a defendant or suspect or that person's refusal or failure to
make a statement;
(3) The performance or results of any examination or test or
the refusal or failure of a person to submit to an examination or test,
or the identity or nature of physical evidence expected to be
presented;
(4) Any opinion as to the guilt or innocence of a defendant or
suspect in a criminal case or proceeding that could result in
incarceration;
(5) Information the lawyer knows or reasonably should know
is likely to be inadmissible as evidence in a trial and would if disclosed
create a substantial risk of prejudicing an impartial trial; or
(6) The fact that a defendant has been charged with a crime,
unless there is included therein a statement explaining that the
charge is merely an accusation and that the defendant is presumed
innocent until and unless proven guilty.
(c) Subject to the provisions of paragraphs (a) and (b), a lawyer
rolved in the investigation or litigation of a matter may state without
iboration:
(1) The general nature of the claim or defense;
(2) The information contained in a public record;
(3) That an investigation of the matter is in progress, including
the general scope of the investigation, the offense or claim or
defense involved and, except when prohibited by law, the identity of
the persons involved;
(4) The scheduling or result of any step in litigation;
(5) A request for assistance in obtaining evidence and
information necessary thereto;
(6) A warning of danger concerning the behavior of a person
involved, when there is reason to believe that there exists the
likelihood of substantial harm to an individual or to the public interest;
and
(7) In a criminal case:
(i) the identity, age, residence, occupation and family
status of the accused;
(ii) if the accused has not been apprehended,
information necessary to aid in apprehension of that person;
(iii) the fact, time and place of arrest; and
(iv) the identity of investigating and arresting officers or
agencies and the length of the investigation.
ment

It is difficult to strike a balance between protecting the right to a fair
and safeguarding the right of free expression. Preserving the right to
r trial necessarily entails some curtailment of the information that may
lisseminated about a party prior to trial, particularly where trial by jury
volved. If there were no such limits, the result would be the practical
fication of the protective effect of the rules of forensic decorum and
exclusionary rules of evidence. On the other hand, vital social
ests are served by the free dissemination of information about events
ng legal consequences and about legal proceedings themselves. The
ic has a right to know about threats to its safety and measures aimed
>suring Its security. It also has a legitimate interest in the conduct of
«al proceedings, particularly in matters of general public concern.
lermore, the subject matter of legal proceedings is often of direct
ificance in debate and deliberation over questions of public policy.
No body of rules can simultaneously satisfy all interests of fair trial
ill those of free expression. The formula in this Rule is based upon the
3 of Professional Responsibility and the ABA Standards Relating to
Trial and Free Press, as amended in 1978.
Special rules of confidentiality may validly govern proceedings in
rile, domestic relations and mental disability proceedings, and
aps other types of litigation. Rule 3.4(c) requires compliance with
Rules.

120

Rule 3.6 is similar to DR 7-107, except as follows: First, Rule 3.6
adopts the general criteria of "substantial likelihood of materially
influencing an adjudicative proceeding" to describe impermissible
conduct. Second, Rule 3.6 transforms the particulars in DR 7-107 into an
illustrative compilation that gives fair notice of conduct ordinarily posing
unacceptable dangers to the fair administration of justice. Finally, Rule 3.6
omits DR 7-107(C)(7), which provided that a lawyer may reveal '[a]t the
time of seizure, a description of the physical evidence seized, other than a
confession, admission or statement." Such revelations may be
substantially prejudicial and are frequently the subject of pretrial
suppression motions, which, if successful, may be circumvented by prior
disclosure to the press.
Rule 3.7 Lawyer as Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is
likely to be a necessary witness except where:
(1) The testimony relates to an uncontested issue;
(2) The testimony relates to the nature and value of legal
services rendered in the case; or
(3) Disqualification of the lawyer would work substantial
hardship on the client.
(b) A lawyer may act as advocate in the trial in which another lawyer
in the lawyer's firm is likely to be called as a witness unless precluded from
doing so by Rule 1.7 or Rulel .9.
Comment

Combining the roles of advocate and witness can prejudice the
opposing party and can involve a conflict of interest between the lawyer
and client.
The opposing party has proper objection where the combination of
roles may prejudice that party's rights in the litigation. A witness is
required to testify on the basis of personal knowledge, while an advocate
is expected to explain and comment on evidence given by others. It may
not be clear whether a statement by an advocate-witness should be taken
as proof or as an analysis of the proof.
Paragraph (a)(1) recognizes that if the testimony will be uncontested,
the ambiguities in the dual role are purely theoretical. Paragraph (aX2)
recognizes that where the testimony concerns the extent and value of
legal services rendered in the action in which the testimony is offered,
permitting the lawyer to testify avoids the need for a second trial with new
counsel to resolve that issue. Moreover, in such a situation, the judge has
first hand knowledge of the matter in issue; hence, there is less
dependence on the adversary process to test the credibility of the
testimony.
Apart from these two exceptions, paragraph (a)(3) recognizes that a
balancing is required between the interests of the client and those of the
opposing party. Whether the opposing party is likely to suffer prejudice
depends on the nature of the case, the importance and probable tenor of
the lawyer's testimony, and the probability that the lawyer's testimony will
conflict with that of other witnesses. Even if there is risk of such prejudice,
in determining whether the lawyer should be disqualified, due regard must
be given to the effect of disqualification on the lawyer's client. It is relevant
that one or both parties could reasonably foresee that the lawyer would
probably be a witness. The principle of imputed disqualification stated in
Rule 1.10 has no application to this aspect of the problem.
Whether the combination of roles involves an improper conflict of
interest with respect to the client is determined by Rule 1.7 or 1.9. For
example, if there is likely to be substantial conflict between the testimony
of the client and that of the lawyer or a member of the lawyer's firm, the
representation is improper. The problem can arise whether the lawyer is
called as a witness on behalf of the client or is called by the opposing
party. Determining whether or not such a conflict exists is primarily the
responsibility of the lawyer involved. See Comment to Rule 1.7. If a lawyer
who Is a member of a firm may not act as both advocate and witness by
reason of conflict of interest, Rule 1.10 disqualifies the firm also.
Oxle Comparison

DR 5-102(A) prohibited a lawyer, or the lawyer's firm, from serving as
advocate if the lawyer "learned or it is obvious that he or a lawyer in his
firm ought to be called as a witness on behalf of his client." DR 5-102(6)
provided that a lawyer, and the lawyer's firm, may continue
representation if the "lawyer learns or it is obvious that he or a lawyer in
his firm may be called as a witness other than on behalf of his
client... until it is apparent that his testimony is or may be prejudicial to
his client." DR5-101(B) permitted a lawyer to testify while represent! a
client: "(1) [i]f the testimony will relate solely to an uncontested matt*
I)
[i]f the testimony will relate soleh/ to a matter of formality and ther*
i
reason to believe that substantial evidence will be offered in opposr
3
the testimony; (3) [i]f the testimony will relate solely to the nature and v . ^e
of legal services rendered in the case by the lawyer or his firm to the coent;
(4) [a]s to any matter if refusal would work a substantial hardship on the
client because of the distinctive value of the lawyer or his firm as counsel
in the particular case."

The exception stated in paragraph (a)(1) consolidates provisions of
DR 5-101 (B)(1) and (2). Testimony relating to formality, referred to in DR 5101(B)(2), in effect defined the phrase "uncontested issue," and was
redundant.

disclose . . . [u]nless privileged or irrelevant, the identity oi me uueuu*
represents and of the persons who employed him."
TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
Rule 4.1 Truthfulness in Statements to Others

Rule 3.8 Special Responsibilities of a Prosecutor

The prosecutor in a criminal case shall:
(a) Refrain from prosecuting a charge that the prosecutor knows is
not supported by probable cause;
(b) Make reasonable efforts to assure that the accused has been
advised of the right to, and the procedure for obtaining, counsel and has
been given reasonable opportunity to obtain counsel;
(c) Not seek to obtain from an unrepresented accused a waiver of
important pretrial rights, such as the right to a preliminary hearing;
(d) Make timely disclosure to the defense of all evidence or
information known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense all unprivileged mitigating information known to
the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal; and
(e) Exercise reasonable care to prevent investigators, law
enforcement personnel, employees or other persons assisting or
associated with the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be prohibited from
making under Rule 3.6.
Comment

A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate. This responsibility carries with it specific
obligations to see that the defendant is accorded procedural justice and
that guilt is decided upon the basis of sufficient evidence. Precisely how
far the prosecutor is required to go in this direction is a matter of debate
and varies in different jurisdictions. See Rule 3.3(d), governing ex parte
proceedings, among which grand jury proceedings are included.
Applicable law may require other measures by the prosecutor and
knowing disregard of those obligations or systematic abuse of
prosecutorial discretion could constitute a violation of Rule 8.4.
Paragraph (c) does not apply to an accused appearing pro se with the
approval of the tribunal. Nor does it forbid the lawful questioning of a
suspect who has knowingly waived the rights to counsel and silence.
The exception in paragraph (d) recognizes that a prosecutor may
seek an appropriate protective order from the tribunal if disclosure of
information to.the defense could result in substantial harm to an individual
or to the public interest.
Code Comparison

In the course of representing a client a lawyer shall not knowing)
(a) Make a false statement of material fact or law to a third pers<
or
(b) Fail to disclose a material fact to a third person when disclosi
is necessary to avoid assisting a criminal or fraudulent act by a die
unless disclosure is prohibited by Rule 1.6.
Comment:
Misreprese ntation

A lawyer is required to be truthful when dealing with others oi
client's behalf, but generally has no affirmative duty to inform an oppos
party of relevant facts. A misrepresentation can occur if the law
incorporates or affirms a statement of another person that the law
knows is false. Misrepresentations can also occur by failure to act.
Statements of Fact

This rule refers to statements of fact. Whether a particular statem
should be regarded as one of fact can depend on circumstances. Un
generally accepted conventions in negotiation, certain types
statements ordinarily are not taken as statements of material f;
Estimates of price or value placed on the subject of a transaction ar
party's intentions as to an acceptable settlement of a claim are in
category, and so is the existence of an undisclosed principal exc
where nondisclosure of the principal would constitute fraud.
Fraud by Client

Paragraph (b) recognizes that substantive law may require a lav
to disclose certain information to avoid being deemed to have assistec
client's crime or fraud. The requirement of disclosure created by
paragraph is, however, subject to the obligations created by Rule 1.(
Code Comparison

Paragraph (a) is substantially similar to DR 7-102(AX5), which st
that "[i]n his representation of a client, a lawyer shall n o t . . . [kjnowi
make a false statement of law or fad:."
With regard to paragraph (b), DR 7-102(A)(3) provided that a lai
shall not "[c]onceal or knowingly fail to disclose that which he is reqi
by law to reveal."
Rule 4.2 Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate abou
subject of the representation with a party the lawyer knows t<
represented by another lawyer in the matter, unless the lawyer hai
consent of the other lawyer or is authorized by law to do so.

DR 7-103(A) provided that a "public prosecutor... shall not
institute... criminal charges when he knows or it is obvious that the
charges are not supported by probable cause." DR 7-103(B) provided
that "[a] public prosecutor... shall make timely disclosure . . . of the
existence of evidence, known to the prosecutor... that tends to negate
the guilt of the accused, mitigate the degree of the offense, or reduce the
punishment."

Comment

This Rule does not prohibit communication with a party, c
employee or agent of a party, concerning matters outside
representation. For example, the existence of a controversy betw<
government agency and a private party, or between two organizal
does not prohibit a lawyer for either from communicating with nonls
representatives of the other regarding a separate matter. Also, part
a matter may communicate directly with each other and a lawyer h
independent justification for communicating with the other pa
permitted to do so. Communications authorized by law include
example, the right of a party to a controversy with a government agei
speak with government officials about the matter.
In the case of an organization, this Rule prohibits communicatic
a lawyer for one party concerning the matter in representatior
persons having a managerial responsibility on behalf of the organiz
and with any other person whose act or omission in connection wH
matter may he imputed to the organization for purposes of civil or cr
liability or whose statement may constitute an admission on the part
organization. If an agent or employee of the organization is represei
the matter by his or her own counsel, the consent by that couns
communication will be sufficient for purposes of this Rule. Compar
3.4(f).
This Rule also covers any person, whether or not a party to a
proceeding, who is represented by counsel concerning the ma
question.

Rule 3.9 Advocate in Nonadjudicative Proceedings

A lawyer representing a client before a legislative or administrative
tribunal in a nonadjudicative proceeding shall disclose that the
appearance is in a representative capacity and shall conform to the
provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
Comment

FrTrepresentation before bodies such as legislatures, municipal
councils, and executive and administrative agencies acting in a rulemaking or policy-making capacity, lawyers present facts, formulate
issues and advance argument in the matters under consideration. The
decision-making body, like a court, should be able to rely on the integrity
of the submissions made to It. A lawyer appearing before such a body
should deal with the tribunal honestly and in conformity with applicable
rules of procedure.
Lawyers have no exclusive right to appear before nonadjudicative
bodies, as they do before a court. The requirements of this Rule therefore
may subject lawyers to regulations inapplicable to advocates who are not
lawyers. However, legislatures and administrative agencies have a right
to expect lawyers to deal with them as they deal with courts.
This Rule does not apply to representation of a client in negotiation
or other bilateral transaction with a governmental agency; representation
in such a transaction is governed by Rules 4.1 through 4.4.

Code Comparison

This Rule is substantially identical to DR 7-104(A)(1).

Code Comparison

EC 7-15 stated that a lawyer "appearing before an administrative
agency, regardless of the nature of the proceeding it is conducting, has
the continuing duty to advance the cause of his client within the bounds of
the law." EC 7-16 stated: "[w]hen a lawyer appears in connection with
proposed legislation, h e . . . should comply with applicable laws and
legislative rules." EC 8-5 stated that "fraudulent, deceptive, or otherwise
illegal conduct by a participant in a proceeding before a . . . legislative
body... should never be participated in . . . by lawyers." DR7-106(B)(1)
provided: "[i]n presenting a matter to a tribunal, a lawyer shall

Rule 4.3 Dealing wtth Unrepresented Person

(a) During the course of a lawyer's representation of a die
lawyer shall not give advice to an unrepresented person other tr
advice to obtain counsel.
(b) In dealing on behalf of a client with a person who
represented by counsel, a lawyer shall not state or imply that the la
disinterested. When the lawyer knows or reasonably should know<
unrepresented person misunderstands the lawyer's role in the mat
lawyer shall make reasonable efforts to correct the misunderstar
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ommont
An unrepresented person, particularly one not experienced in
ealing with legal matters, might assume that a lawyer is disinterested in
>yalties or is a disinterested authority on the law even when the lawyer
^presents a client.
ode Comparison
There was no direct counterpart to this Rule in the Code. DR 704(A)(2) provided that a lawyer shall not "[g]ive advice to a person who is
ot represented by a lawyer, other than the advice to secure counsel..."
Rule 4.4 Respect for Rights of Third Persons

In representing a client, a lawyer shall not use means that have no
jbstantial purpose other than to embarrass, delay, or burden a third
arson, or use methods of obtaining evidence that violate the legal rights
1
such a person.

prevent avoidable consequences of misconduct if the supervisor knows
that the misconduct occurred. Thus, if a supervising lawyer knows that a
subordinate misrepresented a matter to an opposing party in negotiation,
the supervisor as well as the subordinate has a duty to correct the
resulting misapprehension.
Professional misconduct by a lawyer under supervision could reveal
a violation of paragraph (b) on the part of the supervisory lawyer even
though it does not entail a violation of paragraph (c) because there was no
direction, ratification or knowledge of the violation.
Apart from this Rule and Rule 8.4(a), a lawyer does not have
disciplinary liability for the conduct of a partner, associate or subordinate.
Whether a lawyer may be liable civilly or criminally for another lawyer's
conduct is a question of law beyond the scope of these Rules.
Code Comparison

There was no direct counterpart to this Rule in the Code. DR 1 -103(A)
provided that a lawyer "possessing unprivileged knowledge of a violation
of DR 1-102 shall report such knowledge t o . . . authority empowered to
investigate or act upon such violation."

>mment

Responsibility to a client requires a lawyer to subordinate the
terests of others to those of the client, but that responsibility does not
iply that a lawyer may disregard the rights of third persons. It is
^practical to catalogue all such rights, but they include legal restrictions
I methods of obtaining evidence from third persons.

Rule 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules of Professional Conduct
notwithstanding that the lawyer acted at the direction of another person.
(b) A subordinate lawyer does not violate the Rules of Professional
Conduct if that lawyer acts in accordance with a supervisory lawyer's
reasonable resolution of a question of professional duty.

Kte Comparison

DR7-106(CX2) provided that a lawyer shall not "[a]sk any question
at he has no reasonable basis to believe is relevant to the case and that
intended to degrade a witness or other person." DR 7-102(A)(1)
ovided that a lawyer shall not " t a k e . . . action on behalf of his client
len he knows or when it is obvious that such action would serve merely
harass or maliciously injure another." DR7-108(D) provided that
a]fter discharge of the jury... the lawyer shall not ask questions or
ake comments to a member of that jury that are calculated merely to
rass or embarrass the juror... " DR 7-108(E) provided that a lawyer
hall not conduct... a vexatious or harassing investigation of either a
nireman or a juror."

Comment

Although a lawyer is not relieved of responsibility for a violation by
the fact that the lawyer acted at the direction of a supervisor, that fact may
be relevant in determining whether a lawyer had the knowledge required
to render conduct a violation of the Rules. For example, if a subordinate
filed a frivolous pleading at the direction of a supervisor, the subordinate
would not be guilty of a professional violation unless the subordinate
knew of the document's frivolous character.
When lawyers in a supervisor-subordinate relationship encounter a
matter involving professional judgment as to ethical duty, the supervisor
may assume responsibility for making the judgment. Otherwise a
consistent course of action or position could not be taken. If the questic*
can reasonably be answered only one way, the duty of both lawyers is
clear and they are equally responsible for fulfilling it. If the question is
reasonably arguable, someone has to decide upon the course of action.
That authority ordinarily reposes in the supervisor, and a subordinate may
be guided accordingly. For example, if a question arises whether the
interests of two clients conflict under Rule 1.7, the supervisor's
reasonable resolution of the question should protect the subordinate
professionally if the resolution is subsequently challenged.

LAW FIRMS AND ASSOCIATIONS
Rule 5.1 Responsibilities of a Partner or Supervisory Lawyer

(a) A partner in a law firm shall make reasonable efforts to ensure
it the firm has in effect measures giving reasonable assurance that all
vyers in the firm conform to the Rules of Professional Conduct.
(b) A lawyer having direct supervisory authority over another
vyer shall make reasonable efforts to ensure that the other lawyer
nforms to the Rules of Professional Conduct.
(c) A lawyer shall be responsible for another lawyer's violation of
i Rules of Professional Conduct if:
(1) The lawyer orders or, with knowledge of the specific
conduct, ratifies the conduct involved; or
(2) The lawyer is a partner in the law firm in which the other
lawyer practices, or has direct supervisory authority over the other
lawyer, and knows of the conduct at a time when Its consequences
can be avoided or mitigated but fails to take reasonable remedial
action.

Code Comparison

There was no counterpart to this Rule in the Code.
Rule 5.3 Responsibilities Regarding Nonlawyer Assistants

nmont

Paragraphs (a) and (b) refer to lawyers who have supervisory
hority over the professional work of a firm or legal department of a
rernment agency. This includes members of a partnership and the
ireholders in a law firm organized as a professional corporation;
yers having supervisory authority in the law department of an
erprise or government agency; and lawyers who have intermediate
nagerial responsibilities in a firm.
The measures required to fulfill the responsibility prescribed in
agraphs (a) and (b) can depend on the firm's structure and the nature of
practice. In a small firm, informal supervision and occasional
lonition ordinarily might be sufficient. In a large firm, or in practice
ations in which intensely difficult ethical problems frequently arise,
e elaborate procedures may be necessary. Some firms, for example,
e a procedure whereby junior lawyers can make confidential referral
ithical problems directly to a designated senior partner or special
imittee. See Rule 5.2. Firms, whether large or small, may also rely on
tinuing legal education in professional ethics. In any event, the ethical
osphere of a firm can influence the conduct of all Its members and a
jer having authority over the work of another may not assume that the
ordinate lawyer will inevitably conform to the Rules.
Paragraph (c)(1) expresses a general principle of responsibility for
of another. See also Rule 8.4(a).
Paragraph (cX2) defines the duty of a lawyer having direct
srvisory authority over performance of specific legal work by another
rer. Whether a lawyer has such supervisory authority in particular
jmstances is a question of fact. Partners of a private firm have at least
ect responsibility for all work being done by the firm, while a partner in
ge of a particular matter ordinarily has direct authority over other firm
'ers engaged in the matter. Appropriate remedial action by a partner
Id depend on the immediacy of the partner's involvement and the
xisness of the misconduct. The supervisor is required to intervene to
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With respect to a nonlawyer employed or retained by or associated
with a lawyer:
(a) A partner in a law firm shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that the
person's conduct is compatible with the professional obligations of the
lawyer;
(b) A lawyer having direct supervisory authority over the nonlawyer
shall make reasonable efforts to ensure that the person's conduct is
compatible with the professional obligations of the lawyer; and
(c) A lawyer shall be responsible for conduct of such a person that
would be a violation of the Rules of Professional Conduct if engaged in by
a lawyer if:
(1) The lawyer orders or, with knowledge of the specific
conduct, ratifies the conduct involved; or
(2) The lawyer is a partner in the law firm in which the person is
employed, or has direct supervisory authority over the person, and
knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.
Comment;

Lawyers generally employ assistants in their practice, including
secretaries, investigators, law student interns, and paraprofessionals.
Such assistants, whether employees or independent contractors, act for
the lawyer in rendition of the lawyer's professional services. A lawyer
should give such assistants appropriate instruction and supervision
concerning the ethical aspects of their employment, particularly regarding
the obligation not to disclose information relating to representation of the
client, and should be responsible for their work product. The measures
employed in supervising nonlawyers should take account of the fact that
they do not have legal training and are not subject to professional
discipline.
Code Comparison

There was no direct counterpart to this Rule in the Code. DR 4-101 (D)
provided that a lawyer "shall exercise reasonable care to prevent his
employees, associates, and others whose services are utilized by him
from disclosing or using confidences or secrets of a client..." DR 7-

107(J) provided that "[a] lawyer shall exercise reasonable care to prevent
his employees and associates from making an extrajudicial statement
that he would be prohibited from making under DR 7-107."
Rule S.4 Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer,
except that:
(1) An agreement by a lawyer with the lawyer's firm, partner,
or associate may provide for the payment of money, over a
reasonable period of time after the lawyer's death, to the lawyer's
estate or to one or more specified persons;
(2) A lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of the deceased
lawyer that proportion of the total compensation which fairly
represents the services rendered by the deceased lawyer; and
(3) A lawyer or law firm may include nonlawyer employees in a
compensation or retirement plan, even though the plan is based in
whole or in part on a profit-sharing arrangement.
(b) A lawyer shall not form a partnership with a nonlawyer if any of
the activities of the partnership consist of the practice of law.
(c) A lawyer shall not permit a person who recommends, employs,
or pays the lawyer to render legal services for another to direct or regulate
the lawyer's professional judgment in rendering such legal services.
(d) A lawyer shall not practice with or in the form of a professional
corporation or association authorized to practice law for a profit, if:
(1) A nonlawyer owns any interest therein, except that a
fiduciary representative of the estate of a lawyer may hold the stock
or interest of the lawyer for a reasonable time during administration;
(2) A nonlawyer is a corporate director or officer thereof; or
(3) A nonlawyer has the right to direct or control the
professional judgment of a lawyer.
(e) A lawyer may practice in a non-profit corporation which is
established to serve the public interest provided that the nonlawyer
directors and officers of such corporation do not interfere with the
independent professional judgment of the lawyer.
Comment
The provisions of this Rule express traditional limitations on sharing
fees. These limitations are to protect the lawyer's professional
independence of judgment. Where someone other than the client pays the
lawyer's fee or salary, or recommends employment of the lawyer, that
arrangement does not modify the lawyer's obligation to the client. As
stated in paragraph (c), such arrangements should not interfere with the
lawyer's professional judgment.
The Ruje is intended to prevent lay interference with the attorney/
client relationship in non-profit public interest law firms. Typically, these
organizations are structured so that a lay board of directors decides to
undertake or fund a case or category of cases on behalf of a third party.
The organization thus becomes the payor or provider of legal services for
others.
Code Comparison

Paragraph (a) is substantially identical to DR 3-102(A).
Paragraph (b) is substantially identical to DR 3-103(A).
Paragraph (c) is substantially identical to DR 6-107(B).
Paragraph (d) is substantially identical to DR 5-107(C).
Paragraph (e) had no counterpart in the Code.

(a) A partnership or employment agreement tnai I O S U I U I O W i*» i •vf
of a lawyer to practice after termination of the relationship, except
agreement concerning benefits upon retirement; or
(b) An agreement in which a restriction on the lawyer's right
practice is part of the settlement of a controversy between private parti
Comment

An agreement restricting the right of partners or associates
practice after leaving a firm not only limits their professional autonomy
also limits the freedom of clients to choose a lawyer. Paragraph
prohibits such agreements except for restrictions incident to provisii
concerning retirement benefits for service with the firm.
Paragraph (b) prohibits a lawyer from agreeing not to represent ot
persons in connection with settling a claim on behalf of a client.
Code Comparison

This Rule is substantially similar to DR 2-108.
PUBLIC SERVICE
Rule 6.1 Pro Bone Public Service

A lawyer should render public interest legal service. A lawyer i
discharge this responsibility by providing professional services at nc
or a reduced fee to persons of limited means or to public servic
charitable groups or organizations, by service in activities for impro
the law, the legal system or the legal profession and by financial sup
for organizations that provide legal services to persons of limited me
Comment

The ABA House of Delegates has formally acknowledged "the b
responsibility of each lawyer engaged in the practice of law to pre
public interest legal services" without fee, or at a substantially redt
fee, in one or more of the following areas: poverty law, civil rights
public rights law, charitable organization representation and
administration of justice. This Rule expresses that policy but is
intended to be enforced through disciplinary process.
The rights and responsibilities of individuals and organizations i
United States are increasingly defined in legal terms. As a consequ<
legal assistance in coping with the web of statutes, rules and regula
is imperative for persons of modest and limited means, as well as fc
relatively well-to-do.
The basic responsibility for providing legal services for those ui
to pay ultimately rests upon the individual lawyer, and per
involvement in the problems of the disadvantaged can be one of the
rewarding experiences in the life of a lawyer. Every lawyer, regard!*
professional prominence or professional workload, should find til
participate in or otherwise support the provision of legal services
disadvantaged. The provision of free legal service to those unable t
reasonable fees continues to be an obligation of each lawyer, as wel
the profession generally, but the efforts of individual lawyers are ofti
enough to meet the need. Thus, it has been necessary for the profe
and government to institute additional programs to provide legal ser
Accordingly, legal aid offices, lawyer referral services and other r<
programs have been developed, and others will be developed I
profession and government. Every lawyer should support all \
efforts to meet this need for legal services.
Code Comparison

Rule 5.5 Unauthorized Practice of Law

A lawyer shall not:
(a) Practice law in a jurisdiction where doing so violates the
regulation of the legal profession in that jurisdiction; or
(b) Assist any person in the performance of activity that constitutes
the unauthorized practice of law.
Comment
The definition of the practice of law is established by law and varies
from one jurisdiction to another. Whatever the definition, limiting the
practice of law to members of the Bar protects the public against rendition
of legal services by unqualified persons. Paragraph (b) does not prohibit a
lawyer from employing the services of paraprofessionals and delegating
functions to them, so long as the lawyer supervises the delegated work
and retains responsibility for their work. See Rule 5.3. Likewise, it does
not prohibit lawyers from providing professional advice and instruction to
nonlawyers whose employment requires knowledge of law; for example,
claims adjusters, employees of financial or commercial institutions, social
workers, accountants and persons employed in government agencies. In
addition, a lawyer may counsel nonlawyers who wish to proceed pro se.
Code Comparison

With regard to paragraph (a), DR 3-101 (B) of the Code provided that
"[a] lawyer shall not practice law in a jurisdiction where to do so would be
in violation of regulations of the profession in that jurisdiction."
With regard to paragraph (b), DR 3-101 (A) of the Code provided that
"[a] lawyer shall not aid a nonlawyer in the unauthorized practice of law."
Rule 5.6 Restrictions on Right to Practice

A lawyer shall not participate in offering or making:
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There was no counterpart of this Rule in the Disciplinary Rules
Code. EC 2-25 stated that the "basic responsibility for providing
services for those unable to pay ultimately rests upon the ind
lawyer
Every lawyer, regardless of professional prominei
professional workload, should find time to participate in servii
disadvantaged." EC 8-9 stated: "The advancement of our legal sys
of vital importance in maintaining the rule of l a w . . . [and] lawyers
encourage, and should aid nn making, needed change:
improvement." EC 8-3 stated: "Those persons unable to pay fc
services should be provided needed services."
Rule 6.2 Accepting Appointments

A lawyer shall not seek to avoid appointment by a trib
represent a person except for good cause, such as:
(a) Representing the client is likely to result in violation of th
of Professional Conduct or other law;
(b) Representing the client is likely to result in an unreal
financial burden on the lawyer; Of
(c) The client or the cause is so repugnant to the lawyer i
likely to impair the client-lawyer relationship or the lawyer's a
represent the client
Comment
A lawyer ordinarily is not obliged to accept a client whose cl
or cause the lawyer regards as repugnant. The lawyer's freedom f
clients is, however, qualified. All lawyers have a responsibility to
providing pro bono public service. See Rule 6.1. An individua
fulfills this responsibility by accepting a fair share of unpopular m
indigent or unpopular clients. A lawyer may also be su
appointment by a court to serve unpopular clients or persons t
afford legal services.

Appointed Counsel

INFORMATION ABOUT LEGAL SERVICES

For good cause, a lawyer may seek to decline an appointment to
resent a person who cannot afford to retain counsel or whose cause is
K>pular. Good cause exists if the lawyer could not handle the matter
npetently, see Rule 1.1, or if undertaking the representation would
ult in an improper conflict of interest, for example, when the client or
cause is so repugnant to the lawyer as to be likely to impair the clientyer relationship or the lawyer's ability to represent the client. A lawyer
/ also seek to decline an appointment if acceptance would be
easonably burdensome, for example, when it would impose a financial
rifice so great as to be unjust.
An appointed lawyer has the same obligations to the client as
lined counsel, including the obligations of loyalty and confidentiality,
I is subject to the same limitations on the client-lawyer relationship,
h as the obligation to refrain from assisting the client in violation of the
as.
B Comparison

There was no counterpart to this Rule in the Disciplinary Rules of the
le. EC 2-29 stated that when a lawyer is "appointed by a court or
jested by a bar association to undertake representation of a person
ble to obtain counsel, whether for financial or other reasons, he
uld not seek to be excused from undertaking the representation
apt for compelling reasons. Compelling reasons do not include such
ors as the repugnance of the subject matter of the proceeding, the
itity or position of a person involved in the case, the belief of the lawyer
the defendant in a criminal proceeding is guilty, or the belief of the
<er regarding the merits of the civil case." EC 2-30 states "[A] lawyer
uld decline employment if the intensity of his personal feelings, as
nguished from a community attitude, may impair his effective
esentation of a prospective client."
Rule 6.3 Membership in Legal Services Organizations

A lawyer may serve as a director, officer or member of a legal
ices organization, apart from the law firm in which the lawyer
rtices, notwithstanding that the organization serves persons having
ests adverse to a client of the lawyer. The lawyer shall not knowingly
icipate in a decision or action of the organization:
(a) If participation in the decision would be incompatible with the
er's obligations to a client under Rule 1.7; or
(b) Where the decision could have a material adverse effect on the
ssentation of a client of the organization whose interests are adverse
:lient of the lawyer or on the representation of a client of the lawyer or
awyer's firm.
nent
Lawyers should be encouraged to support and participate in legal
ice organizations. A lawyer who is an officer or a member of such an
nization does not thereby have a client-lawyer relationship with
ons served by the organization. However, there is potential conflict
een the interests of such persons and the interests of the lawyer's
ts. If the possibility of such conflict disqualified a lawyer from serving
he board of a legal services organization, the profession's
vement in such organizations would be sevehy curtailed.
It may be necessary in appropriate cases to reassure a client of the
lization that the representation will not be affected by conflicting
ties of a member of the board. Established, written policies in this
act can enhance the credibility of such assurances.
Comparison

There was no counterpart to this Rule in the Code.
Rule 6.4 Law Reform Activities Affecting Client Interests

A lawyer may serve as a director, officer or member of an
lization involved in reform of the law or its administration
thstanding that the reform may affect the interests of a client of the
>r. When the lawyer knows that the interests of a client may be
ialiy benefitted by a decision in which the lawyer participates, the
>r shall disclose that fact but need not identify the client.
ent

.awyers involved in organizations seeking law reform generally do
ive a client-lawyer relationship with the organization. Otherwise, it
follow that a lawyer could not be involved in a bar association law
n program that might indirectly affect a client. For example, a lawyer
alizing in antitrust litigation might be regarded as disqualified from
ipating in drafting revisions of rules governing that subject. In
nining the nature and scope of participation in such activities, a
r should be mindful of obligations to clients under other Rules,
ularly Rule 1.7. A lawyer is professionally obligated to protect the
ity of the program by making an appropriate disclosure within the
ization when the lawyer knows a private client might be materially
itted.
comparison

here was no counterpart to this Rule in the Code.
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Rule 7.1 Communications Concerning a Lawyer's Services

A lawyer shall not make a false or misleading communication about
the lawyer or the lawyer's services. A communication is false or
misleading if it:
(a) Contains a material misrepresentation of fact or law, or omits a
fact necessary to make the statement considered as a whole not
materially misleading;
(b) Is likely to create an unjustified expectation about results the
lawyer can achieve, or states or implies that the lawyer can achieve
results by means that violate the Rules of Professional Conduct or other
law; or
(c) Compares the lawyer's services with other lawyers' services,
unless the comparison can be factually substantiated.
Comment
This Rule governs all communications about a lawyer's services,
including advertising permitted by Rule 7.2. Whatever means are used to
make known a lawyer's services, statements about them should be
truthful. The prohibition in paragraph (b) of statements that may create
"unjustified expectations" would ordinarily preclude advertisements
about results obtained on behalf of a client, such as the amount of a
damage award or the lawyer's record in obtaining favorable verdicts, and
advertisements containing client endorsements. Such information may
create the unjustified expectation that similar results can be obtained for
others without reference to the specific factual and legal circumstances.
Code Comparison

DR 2-101 provided that "[a] lawyer shall n o t . . . use . . . any form of
public communication containing a false, fraudulent, misleading,
deceptive, self-laudatory or unfair statement or claim." DR 2-101(B)
provided that a lawyer "may publish or broadcast... the following
information... in the geographic area or areas in which the lawyer
resides or maintains offices or in which a significant part of the lawyer's
clientele resides, provided that the information complies with DR 2101(A), and is presented in a dignified manner... " DR 2-101(B) then
specified twenty-five categories of information that may be disseminated.
DR2-101(C) provided: "any person desiring to expand the information
authorized for disclosure in DR 2-101(B), or to provide for its
dissemination through other forums may apply to [the agency having
jurisdiction under state l a w ] . . . The relief granted in response to any such
application shall be promulgated as an amendment to DR2-101(B),
universally applicable to all lawyers."
Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may
advertise services through public media, such as a telephone directory,
legal directory, newspaper or other periodical, outdoor advertising, radio
or television, or through written or recorded communication.
(b) A copy or recording of an advertisement or written
communication shall be kept for two years after its last dissemination
along with a record of when and where it was used.
(c) A lawyer shall not give anything of value to a person for
recommending the lawyer's services, except that a lawyer may pay the
reasonable cost of advertising or written communication permitted by this
Rule and may pay the usual charges of a not-for-profit lawyer referral
service or other legal service organization.
(d) Any communication made pursuant to this Rule shall include the
name of at least one lawyer responsible for its content.
Comment
TcTassist the public in obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but also
through organized information campaigns in the form of advertising.
Advertising involves an active quest for clients, contrary to the tradition
that a lawyer should not seek clientele. However, the public's need to
know about legal services can be fulfilled in part through advertising. This
need is particularly acute in the case of persons of moderate means who
have not made extensive use of legal services. The interest in expanding
public information about legal services ought to prevail over
considerations of tradition. Nevertheless, advertising by lawyers entails
the risk of practices that are misleading or overreaching.
This Rule permits public dissemination of information concerning a
lawyer's name or firm name, address and telephone number; the kinds of
services the lawyer will undertake; the basis on which the lawyer's fees
are determined, including prices for specific services and payment and
credit arrangements; a lawyer's foreign language ability; names of
references and, with their consent, names of clients regularly
represented; and other information that might invite the attention of those
seeking legal assistance.
Questions of effectiveness and taste in advertising are matters of
speculation and subjective judgment. Some jurisdictions have had
extensive prohibitions against television advertising, against advertising
going beyond specified facts about a lawyer, or against "undignified"
advertising. Television is now one of the most powerful media for getting
information to the public, particularly persons of low and moderate

income; prohibiting television advertising, therefore, would impede the
flow of information about legal services to many sectors of the public.
Limiting the information that may be advertised has a similar effect and
assumes that the Bar can accurately forecast the kind of information that
the public would regard as relevant. Neither this Rule nor Rule 7.1
prohibits communications authorized by law, such as notice to members
of a class in class action litigation.

(c) The name of a lawyer holding a public office shall not be used ir
the name of a law firm, or in communications on its behalf, during am
substantial period in which the lawyer is not actively and regular!*
practicing with the firm.
(d) Lawyers may state or imply that they practice in a partnership o
other organization only when that is the fact.
Comment:

A firm may be designated by the names of all or some of its members
by the names of deceased members where there has been a continuin
succession in the firm's identity or by a trade name such as "ABC Leg*
Clinic." Although the United States Supreme Court has held the
legislation may prohibit the use of trade names in professional practice
use of such names in law practice is acceptable so long as it is n<
misleading. If a private firm uses a trade name that includes
geographical name such as "Springfield Legal Clinic,' an expres
disclaimer that it is a public legal aid agency may be required to avoid
misleading implication. It may be observed that any firm name includir
the name of a deceased partner is, strictly speaking, a trade name. Tr
use of such names to designate law firms has proven a useful means <
identification. However, it is misleading to use the name of a lawyer n<
associated with the firm or a predecessor of the firm.
With regard to paragraph (d), lawyers sharing office facilities, b
who are not in fact partners, may not denominate themselves as, f
example, "Smith and Jones," for that title suggests partnership in tl
practice of law.

Record of Advertising

Paragraph (b) requires that a record of the content and use of
advertising be kept in order to facilitate enforcement of this Rule. It does
not require that advertising be subject to review prior to dissemination.
Such a requirement would be burdensome and expensive relative to its
possible benefits, and may be of doubtful constitutionality.
Paying Others to Recommend a Lawyer

A lawyer is allowed to pay for advertising permitted by this Rule, but
otherwise is not permitted to pay another person for channeling
professional work. This restriction does not prevent an organization or
person other than the lawyer from advertising or recommending the
lawyer's services. Thus, a legal aid agency or prepaid legal services plan
may pay to advertise legal services provided under its auspices. Likewise,
a lawyer may participate in not-for-profit lawyer referral programs and pay
the usual fees charged by such programs. Paragraph (c) does not prohibit
paying regular compensation to an assistant, such as a secretary, to
prepare communications permitted by this Rule.

Code Comparison

Code Comparison

With regard to paragraph (a), DR 2-102(A) provided tri
"[ajlawyer... shall not u s e . . . professional cards... letterheads,
similar professional notices or devices, [except]... if they are in dignifi
form . . . " DR 2-102(B) provided that "[a] lawyer in private practice sh
not practice under a trade name, a name that is misleading as to t
identity of the lawyer or lawyers practicing under such name, or a fi
name containing names other than those of one or more of the lawyers
the firm, except that... a firm may use a s . . . its name the name or nam
of one or more deceased or retired members of the firm or of
predecessor firm in a continuing line of succession."
With regard to paragraph (a), DR 2-102(A) provided that "[a]law
or law firm shall not use or participate in the use of professional car
professional announcement cards, office signs, letterheads, firm name
other professional designation, notice or device that violates
provisions of DR 2-101 (A) and (B), this Rule or DR 2-105."
With regard to paragraph (b), DR 2-102(D) provided that
partnership "shall not be formed or continued between or among lawy
licensed in different jurisdictions unless all enumerations of the memb
and associates of the firm on its letterhead and in other permiss
listings make clear the jurisdictional limitations on those members <
associates of the firm not licensed to practice in all listed jurisdictic
however, the same firm name may be used in each jurisdiction."
With regard to paragraph (c), DR 2-102(B) provided that M[a]lavi
who assumes a judicial, legislative, or public executive or administra
post or office shall not permit his name to remain in the name of a
f i r m . . . during any significant period in which he is not actively
regularly practicing law as a member of the firm
"
Paragraph (d) is substantially identical to DR 2-102(C).

With regard to paragraph (a), DR 2-101(B) provided that a lawyer
"may publish or broadcast, subject to DR 2-103,... in print media... or
television or radio
" With regard to paragraph (b), DR 2-101(D)
provided that if the advertisement is "communicated to the public over
television or radio,... a recording of the actual transmission shall be
retained by the lawyer."
Rule 7.3 Direct Contact with Prospective Clients

(a) A lawyer may not solicit, in-person, professional employment
from a prospective client with whom the lawyer has no family or prior
professional relationship, when a significant motive for the lawyer's doing
so is the lawyer's pecuniary gain. The term "in-person" includes inperson and telephonic communication directed to a specific recipient, but
does not include letters addressed or advertising circulars distributed
generally to persons not known to need legal services of the kind provided
by the lawyer in a particular matter, but who are so situated that they might
in general find such services useful.
(b) A lawyer may not solicit, by mail or other written communication
directed to a specific recipient concerning a specific cause of action,
professional employment from a prospective client with whom the lawyer
has no family or prior professional relationship under the following
circumstances:
(1) The lawyer knows or reasonably should know that the
physical, emotional or mental state of the person is such that the
person could not exercise reasonable judgment in employing a
lawyer;
(2) The person has made known to the lawyer a desire not to
receive communications from the lawyer; or
(3) The communication involves coercion, duress, or
harassment.
Rule 7.4 Communication of Fields of Practice

A lawyer may communicate the fact that the lawyer will accept
employment in specified areas of practice. A lawyer whose practice is
limited to specified areas of practice may communicate that fact. A lawyer
shall not hold himself out publicly as a specialist and shall not indicate any
certification or designation as a specialist, except as follows:
(a) A lawyer admitted to practice before the United States Patent
and Trademark office may use the designation "patent attorney" or a
substantially similar designation; and
(b) In accordance with any plan regulating lawyer specialization
approved and promulgated by the Utah Supreme Court.
Comment
See In re Utah State Bar Petition for Approval of Changes in
Disciplinary Rules on Advertising, 647 P.2d 991 (Utah 1982).
Code Comparison

*

Rule 7.4 is substantially identical to DR 2-105.
Rule 7.S Firm Names and Letterheads

(a) A lawyer shall not use a firm name, letterhead or other
professional designation that violates Rule 7.1. A trade name may be used
by a lawyer in private practice if it does not imply a connection with a
government agency or with a public or charitable legal services
organization and is not otherwise in violation of Rule 7.1.
(b) A law firm with offices in more than one jurisdiction may use the
same name in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.

MAINTAINING THE INTEGRITY OF THE PROFESSION
Rule 8.1 Bar Admission and Disciplinary Matters

An applicant for admission to the Bar, or a lawyer in connection
a Bar admission application or in connection with a disciplinary mi
shall not:
(a) Knowingly make a false statement of material fact; or
(b) Fail to disclose a fact necessary to correct a misappreher
known by the person to have arisen in the matter, or knowingly f
respond to a lawful demand for information from an admissior
disciplinary authority, except that thus Rule does not require disclosi
information otherwise protected by Rule 1.6.
Comment
The duty imposed by this Rule extends to persons se
admission to the bar as well as to lawyers. Hence, if a person ma
material false statement in connection with an application for admiss
may be the basis for subsequent disciplinary action if the per;
admitted, and in any event may be relevant in a subsequent adm
application. The duty imposed by this Rule applies to a lawyer**
admission or discipline as well as that of others. Thus, it is a sef
professional offense for a lawyer to knowingly make a misrepreser
or omission in connection with a disciplinary investigation of the \a\
own conduct. This Rule also requires affirmative clarification <
misunderstanding on the part of trie admissions or disciplinary au
of which the person involved becomes aware.
This Rule is subject to the provisions of the Fifth Amendmenl
United States Constitution and corresponding provisions of
constitutions. A person relying on such a provision in respons
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Code Comparison

stion, however, should do so openly and not use the right of nonlosure as a justification for failure to comply with this Rule.
A lawyer representing an applicant for admission to the bar, or
esenting a lawyer who is the subject of a disciplinary inquiry or
ceding, is governed by the rules applicable to the client-lawyer
ionship.

DR 1-103(A) provided that "[a] lawyer possessing unprivileged
knowledge of a violation of [a Disciplinary Rule] shall report such
knowledge t o . . . authority empowered to investigate or act upon such
violation."
Rule 8.4 Misconduct

Comparison

DR1 -101 (A) provided that a lawyer is "subject to discipline if he has
e a materially false statement in, or if he has deliberately failed to
ose a material fact requested in connection with, his application for
ission to the bar." DR 1-101(B) provided that a lawyer "shall not
er the application for admission to the bar of another person known
im to be unqualified in respect to character, education, or other
ant attribute." With respect to paragraph (b), DR1 -102(A)(5) provided
a lawyer shall not engage in "conduct that is prejudicial to the
nistration of justice."
Rule 8.2 Judicial Officials

(a) A lawyer shall not make a public statement that the lawyer
ts to be false or with reckless disregard as to its truth or falsity
erning the qualifications or integrity of a judge, adjudicatory officer,
a candidate for election or appointment to judicial office.
(b) A lawyer who is a candidate for judicial office shall comply with
ppiicable provisions of the Code of Judicial Conduct.
lent
Assessments by lawyers are relied on in evaluating the professional
ersonal fitness of persons being considered for election or
intment to judicial office. Expressing honest and candid opinions on
matters contributes to improving the administration of justice,
ersely, false statements by a lawyer can unfairly undermine public
jence in the administration of justice.
When a lawyer seeks judicial office, the lawyer should be bound by
sable limitations on political activity.
To maintain the fair and independent administration of justice,
irs are encouraged to continue traditional efforts to defend judges
ourts unjustly criticized.
Comparison

rVith regard to paragraph (a), DR 8-102(A) provided that a lawyer
I not knowingly make false statements of fact concerning the
ications of a candidate for election or appointment to judicial office."
-102(B) provided that a lawyer "shall not knowingly make false
ations against a judge or other adjudicatory officer."
'aragraph (b) is substantially identical to DR 8-103.
Rule 8.3 Reporting Professional Misconduct

a) A lawyer having knowledge that another lawyer has committed
ition of the Rules of Professional Conduct that raises a substantial
on as to that lawyer's honesty, trustworthiness or fitness as a
r in other respects, shall inform the appropriate professional
rity.
)) A lawyer having knowledge that a judge has committed a
on of the applicable Rules of Judicial Conduct that raises a
intial question as to the judge's fitness for office shall inform the
priate authority.
:) This Rule does not require disclosure of information otherwise
ted by Rule 1.6.
«t
elf-regulation of the legal profession requires that members of the
sion initiate disciplinary investigation when they know of a violation
Rules of Professional Conduct. Lawyers have a similar obligation
spect to judicial misconduct. An apparently isolated violation may
e a pattern of misconduct that only a disciplinary investigation can
»r. Reporting a violation is especially important where the victim is
/ to discover the offense.
report about misconduct is not required where it would involve
>n of Rule 1.6. However, a lawyer should encourage a client to
it to disclosure where prosecution would not substantially
ce the client's interests.
a lawyer were obliged to report every violation of the Rules, the
to report any violation would itself be a professional offense. Such
jirement existed in many jurisdictions but proved to be
rceable. This Rule limits the reporting obligation to those offenses
ielf-regulating profession must vigorously endeavor to prevent. A
re of judgment is, therefore, required in complying with the
Dns of this Rule. The term "substantial" refers to the seriousness
x>ssible offense and not the quantum of evidence of which the
is aware. A report should be made to the bar disciplinary agency
some other agency, such as a peer review agency, is more
hate in the circumstances. Similar considerations apply to the
\g of judicial misconduct.
le duty to report professional misconduct does not apply to a
retained to represent a lawyer whose professional conduct is in
n. Such a situation is governed by the rules applicable to the clientrelationship.
126

It is professional misconduct for a lawyer to:
(a) Violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of
another;
(b) Commit a criminal act that reflects adversely on the lawyer's
honesty, trustworthiness or fitness as a lawyer in other respects;
(c) Engage in conduct involving dishonesty, fraud, deceit or
misrepresentation;
(d) Engage in conduct that is prejudicial to the administration of
justice;
(e) State or imply an ability to influence improperly a government
agency or official; or
(f) Knowingly assist a judge or judicial officer in conduct that is a
violation of applicable Rules of Judicial Conduct or other law.
Comment
Many kinds of illegal conduct reflect adversely on fitness to practice
law, such as offenses involving fraud and the offense of willful failure to
file an income tax return. However, some kinds of offenses carry no such
implication. Traditionally, the distinction was drawn in terms of offenses
involving "moral turpitude." That concept can be construed to include
offenses concerning some matters of personal morality, such as adultery
and comparable offenses, that have no specific connection to fitness for
the practice of law. Although a lawyer is personally answerable to the
entire criminal law, a lawyer should be professionally answerable only for
offenses that indicate lack of those characteristics relevant to law
practice. Offenses involving violence, dishonesty, or breach of trust, or
serious interference with the administration of justice are in that category.
A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.
A lawyer may refuse to comply with an obligation imposed by law
upon a good faith belief that no valid obligation exists. The provisions of
Rule 1.2(c) concerning a good faith challenge to the validity, scope,
meaning or application of the law apply to challenges of legal regulation of
the practice of law.
Lawyers holding public office assume legal responsibilities going
beyond those of other citizens. A lawyer's abuse of public office can
suggest an inability to fulfill the professional rote of attorney. The same is
true of abuse of positions of private trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a
corporation or other organization.
Code Comparison

With regard to paragraphs (a) through (d), DR 1 -102(A) provided that
a lawyer shall not:
"(1) Violate a Disciplinary Rule.
"(2) Circumvent a Disciplinary Rule through actions of
another.
"(3) Engage in illegal conduct involving moral turpitude.
"(4) Engage in conduct involving dishonesty, fraud, deceit, or
misrepresentation.
"(5) Engage in conduct that is prejudicial to the administration
of justice.
' '(6) Engage in any other conduct that adversely reflects on his
fitness to practice law."
Paragraph (c) is substantially similar to DR 9-101(C).
There is no direct counterpart to paragraph (e) in the Disciplinary
Rules of the Code. EC 7-34 stated in part that "[ajlawyer... is never
justified in making a gift or a loan to a [judicial officer] except as permitted
b y . . . the Code of Judicial Conduct." EC 9-1 stated that a lawyer "should
promote public confidence in our [legal] system and in the legal
profession."
Rule 8.5 Jurisdiction

A lawyer admitted to practice in this jurisdiction is subject to the
disciplinary authority of this jurisdiction although engaged in practice
elsewhere.
Comment

In modern practice lawyers frequently act outside the territorial limits
of the jurisdiction in which they are licensed to practice, either in another
state or outside the United States. In doing so, they remain subject to the
governing authority of the jurisdiction in which they are licensed to
practice. If their activity in another jurisdiction is substantial and
continuous, it may constitute practice of law in that jurisdiction. See Rule
5.5.
If the rules of professional conduct in the two jurisdictions differ,
principles of conflict of laws may apply. Similar problems arise when a
lawyer is licensed to practice in more than one jurisdiction.

Where a lawyer is licensed to practice law in two jurisdictions which
impose conflicting obligations, applicable rules of choice of law may
govern the situation. A related problem arises with respect to practice
before a federal tribunal, where the general authority of the states to

regulate the practice of law must be reconciled with such authority as
federal tribunals may have to regulate practice before them.
Code Comparison

There was no counterpart to this Rule in the Code.
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B

officer for the courts a n d shall implement t h e rules
adopted by the Judicial Council.
1985
Sec. 13. [Judicial Conduct Commission.!
A Judicial Conduct Commission is established
which shall investigate and conduct confidential
hearings regarding complaints against any justice or
judge. Following its investigations and hearings, the
Judicial Conduct Commission may order the reprimand, censure, suspension, removal, or involuntary
retirement of any justice or judge for the following:
(1) action which constitutes willful misconduct in
office;
(2) final conviction of a crime punishable a s a felony under state or federal law;
(3) willful and persistent failure to perform judicial
duties;
(4) disability t h a t seriously interferes with the performance of judicial duties; or
(5) conduct prejudicial to the administration of justice which brings a judicial office into disrepute.
Prior to t h e implementation of any commission order, t h e supreme court shall review the commission's
proceedings as to both law and fact. The court may
also permit t h e introduction of additional evidence.
After its review, t h e supreme court shall, a s it finds
just and proper, issue its order implementing, rejecting, or modifying the commission's order. T h e Legislature by statute shall provide for the composition
and procedures of the Judicial Conduct Commission.
1985

Sec. 14. [Compensation of justices and judges.]
The Legislature shall provide for the compensation
of all justices and judges. The salaries of justices and
judges shall not be diminished during their terms of

The Senate shall consist of a membership not to
exceed twenty-nine in number, and t h e number of
representatives shall never be less t h a n twice nor
greater t h a n three times t h e number of senators.
1989

Sec. 3. [Renumbered as Section 2 of this Article.]
1989
Sec. 4. [Repealed.]

1989

ARTICLE X
EDUCATION
Section
1. [Free nonsectarian schools.]
2. [Defining what shall constitute the public school
system.]
3. [State Board of Education.]
4. [Control of higher education system by statute —
Rights and immunities confirmed.]
5. [State School Fund a n d Uniform School Fund —
Establishment and use.]
6. [Repealed.]
7. [Proceeds of land grants constitute permanent
funds.]
8. [No religious or partisan tests in schools.]
9. [Public aid to church schools forbidden.]
10. [Repealed.]
11. [Repealed.]
12. [Renumbered.]
13. [Renumbered.]

Sec. 15. [Mandatory retirement]
The Legislature may provide standards for the
mandatory retirement of justices and judges from office.
1985

Section 1. [Free nonsectarian schools.]
The Legislature shall provide for the establishment
and maintenance of the state's education systems including: (a) a public education system, which shall be
open to all children of the state; and (b) a higher
education system. Both systems shall be free from
sectarian control.
1987

Sec. 16r~ [Public prosecutors.]
The Legislature shall provide for a system of public
prosecutors who shall have primary responsibility for
the prosecution of criminal actions brought in the
name of the State of Utah a n d shall perform such
other duties as may be provided by statute. Public
prosecutors shall be elected in a manner provided by
statute, and shall be admitted to practice law in
Utah. If a public prosecutor fails or refuses to prosecute, t h e supreme court shall have power to appoint a
prosecutor pro tempore.
1985

Sec. 2. [Defining what shall constitute the public school system.]
The public education system shall include all public elementary and secondary schools a n d such other
schools and programs a s t h e Legislature m a y designate. T h e higher education system shall include all
public universities a n d colleges a n d such other institutions and programs a s t h e Legislature may designate. Public elementary a n d secondary schools shall
be free, except the Legislature may authorize the imposition of fees in the secondary schools.
1987

office.

1985

ARTICLE IX
CONGRESSIONAL A N D LEGISLATIVE
APPORTIONMENT
Section
1. [Apportionment.]
2. [Number of members of Legislature.]
3. [Renumbered.]
4. [Repealed.]
Section 1. [Apportionment]
At the session next following a n enumeration made
by the authority of the United States, the Legislature
shall divide t h e state into congressional, legislative,
and other districts accordingly.
1989
Sec. 2. [Number of m e m b e r s o f Legislature.]

Sec. 3. [State Board o f Education.]
The general control and supervision of the public
education system shall be vested in the State Board of
Education. The membership of the board shall be established a n d elected a s provided by statute. The
State Board of Education shall appoint a State Superintendent of Public Instruction who shall be the executive officer of the board.
1987
Sec. 4. [Control of higher education system by
statute — Rights and immunities confirmed.]
The general control a n d supervision of the higher
education system shall be provided for by statute. All
rights, immunities, franchises, and endowments originally established or recognized by t h e constitution
for any public university or college a r e confirmed.
1987
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not be made to any other judge, except of a higher
court.
(2) This section does not apply to motions refused
for any informality in the papers or proceedings necessary to obtain the order, or to motions refused with
liberty to renew them.
(3) A notice of appeal for a trial de novo in the
circuit court is not a subsequent application for the
same order.
1988
78-7-20. Disobedience, contempt.
A violation of the next preceding section [Section
78-7-19] may be punished as a contempt, and an order
made contrary thereto may be revoked by the judge
who made it, or vacated by a judge of the court in
which the action or proceeding is pending.
1953
78-7-21.

Proceedings unaffected by vacancy in
office of judge.
No proceeding in any court of justice, in an action
or special proceeding pending therein, is affected by a
vacancy in the office of all or any of the judges, or by
the failure of a term thereof.
1953
78-7-22. English language for proceedings.
Judicial proceedings shall be conducted in the English language.
1988
78-7-23.

Abbreviations and numerals m a y be
used.
Such abbreviations as are in common use may be
used, and numbers may be expressed by figures or
numerals in the customary manner.
1953
78-7-24. Courts of justice — Authority.
(1) All courts of justice have t h e authority necessary to exercise their jurisdiction.
(2) If a procedure for an action is not established, a
process may be adopted t h a t conforms with the apparent intent of the statute or rule of procedure.
1988
78-7-25.

Decisions to be rendered within sixty
days — Procedures for decisions not
rendered.
(1) A judge of a trial court shall decide all matters
submitted for final determination within 60 days of
submission, unless circumstances causing the delay
are beyond the judge's personal control.
(2) The Judicial Council shall establish reporting
procedures for all matters not decided within 60 days
of final submission.
1988
78-7-26. Repealed.

1988

78-7-27. Judicial Conduct Commission — Creation — Members — Terms — Vacancies — Majority concurrence — Expenses.
(1) The membership of the Judicial Conduct Commission established by Article VIII, Sec. 13 of the
Utah Constitution consists of:
(a) two members of the House of Representatives to be appointed by the speaker of the House
of Representatives for a two-year term, not more
than one of whom may be of the same political
party as the speaker;
(b) two members of the Senate to be appointed
by the president of the Senate for a two-year
term, not more than one of whom may be of the
same political party as the president;
(c) three members from the board of commissioners of the Utah State Bar, who shall be appointed by the board of commissioners of the
Utah State Bar for a four-year term;

78-7-Z8

(d) two persons not members of the Utah State
Bar, who shall be appointed by t h e governor for
two-year terms, not more than one of whom may
be of the same political party as the governor;
and
(e) one judge of a trial court of record, to be
selected by the Judicial Conduct Commission for
a two-year term.
(2) If the judge serving on the commission is disqualified from participating in any proceeding, t h e
Judicial Conduct Commission shall select a substitute judge of a trial court of record.
(3) The Judicial Conduct Commission shall establish guidelines and procedures for the disqualification
of any member from consideration of any matter.
(4) When a member resigns, dies, or ceases to be
either a member of the board of commissioners of the
Utah State Bar, or a member of the House of Representatives or Senate, the appointing authority shall
appoint a successor for the unexpired term. If the appointing authority fails to appoint a successor, the
commissioners who have been appointed may act as a
commission under all the provisions of this act.
(5) No act of the commission is valid unless concurred in by majority of its members. The commission
shall select one of its members to serve as chairman.
(6) All members of the commission shall be allowed
their actual and necessary expenses for travel, board,
and lodging incurred in the performance of commission duties. The chairman shall be allowed the actual
expenses of secretarial services and the expenses of
services for either a court reporter or a transcriber of
electronic tape recordings, and other necessary administrative expenses incurred in the performance of
the duties of the commission.
1988
78-7-28.

Grounds for removal, suspension, censure, involuntary retirement, or reprimand of justice, judge, or justice of
peace — Reinstatement
(1) A justice, judge, or justice of the peace of any
court of this state in accordance with the procedure
prescribed in this section, may be removed from office, suspended, censured, involuntarily retired, or
reprimanded for:
(a) willful misconduct in office;
(b) final conviction of a crime punishable as a
felony under state or federal law;
(c) willful and persistent failure to perform judicial duties;
(d) disability that seriously interferes with the
performance of judicial duties;
(e) conduct prejudicial to the administration of
justice which brings a judicial office into disrepute.
(2) In addition to the reasons specified in Subsection (1), justices of the peace may be removed from
office, suspended, censured, involuntarily.retired, or
reprimanded for failure to obtain and maintain certification from the Judicial Council for attendance at
required judicial training courses.
(3) The Judicial Conduct Commission or the Su-.
preme Court on its own motions, may suspend a justice, judge, or justice of the peace from office without
salary or compensation if he pleads guilty, no contest
to, or is found guilty of a crime punishable as a felony
under state or federal law. If, after pleading guilty or
no contest, he is not convicted; or if his conviction is
reversed, his suspension shall terminate and he shall
be paid his salary or compensation for the period of
suspension.
1985

78-7-29
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78-7-29. Disability retirement of justice, judge
or justice of peace.
(1) A justice, judge, or justice of the peace of any
court of this state, in accordance with the procedure
prescribed in this act, may be retired for a disability
seriously interfering with the performance of his duties and which is, or is likely to become, of a permanent character. Any justice, judge, or justice of the
peace desiring to retire on grounds of disability shall
certify to the commission his request for retirement
/ and the nature of his disability. The commission may
I order a medical examination and report.
I (2) Action of the Judicial Conduct Commission in
J approving or disapproving an application for disability retirement shall be based upon the evaluation and
recommendations submitted by one or more medical
examiners or physicians, including an examination of
essential statements submitted by either bar or judicial associations or committees certifying that:
(a) the justice, judge, or justice of the peace is
mentally or physically disabled and totally incapacitated for the further performance of his assigned job; and
(b) his incapacity is likely to continue and be
permanent and that he should be retired.
1986
78-7-30. Procedure for removal, suspension,
censure, reprimand, or involuntary retirement
(1) The Judicial Conduct Commission may, after
an investigation, order a hearing to be held before it
concerning the removal, suspension, censure, reprimand, or involuntary retirement of a justice, judge, or
justice of the peace. Alternatively, the commission
may appoint three special masters, who shall be justices or judges of courts of record, to hear and take
evidence in the matter and to report to the commission. If, after this hearing or after considering the
record and report of the masters, the commission
finds good cause therefor, it shall order the removal,
suspension, censure, reprimand, or involuntary retirement, of the justice, judge, or justice of the peace.
The commission may disclose any order it makes under this section prior to review by the Supreme Court,
and subject to the provisions of Subsection (3).
(2) Prior to the implementation of any commission
order, the Supreme Court shall review the record of
the proceedings on the law and facts and may permit
the introduction of additional evidence. The Supreme
Court shall enter its order implementing, modifying,
or rejecting the commission's order. Upon an order for
retirement, the justice, judge, or justice of the peace
retires with the same rights and privileges as if he
retired pursuant to statute. Upon an order for removal, the justice, judge, or justice of the peace shall
be removed from office, and his salary or compensation ceases from the date of the order. Upon an order
for suspension from office, the justice, judge, or justice
of the peace shall perform no judicial functions and
shall receive no salary for the period of suspension.
(3) The transmission, production, or disclosure of
any complaints, papers, or testimony in the course of
proceedings before the Judicial Conduct Commission,
the masters appointed under this section, or the Supreme Court, are privileged in any civil action. No
complaints, papers, or testimony may be disclosed by
the commission, masters, or any court until the Supreme Court has entered its final order in accordance
with this section except:
(a) In a judicial proceeding challenging any
act or proceedings of a judicial officer on grounds
of judicial misconduct, the matter shall be pro-
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duced when required by subpoena and, subject to I
rules governing admissibility, may be introduced /
in evidence; and
I
(b) Public records may be disclosed as required /
by Sections 78-26-2 and 78-26-3 if, six months '
after the date a complaint is filed with the commission:
(i) The justice, judge, or justice of the
peace complained of has not resigned or retired; and
(ii) No order has been made by the commission or the Supreme Court.
(4) The Judicial Conduct Commission shall by rule
provide for procedures before it and the masters it
appoints. A justice, judge, or justice of the peace who
is a member of the commission or Supreme Court
may not participate in any proceedings involving his.
own removal or retirement.
(5) Retirement for disability or involuntary retirement as provided by Sections 78-7-28 through 78-7-30'
shall be processed through the Utah State Retirement Office, and the judge retiring shall meet the
requirements for retirement as specified in Sections. •
78-7-28 through 78-7-30.
1986 J
CHAPTERS 8 TO 10
RESERVED
PART II
ACTIONS, VENUE, LIMITATION OF
ACTIONS
CHAPTER 11
ACTIONS — RIGHT TO SUE AND BE SUED
Section
78-11-1.
78-11-2.

Married woman.
Husband and wife sued together — Ei
ther may defend.
78-11-3.
Deserted spouse.
78-11-4.
Seduction — Unmarried individual un
der 18 may sue.
78-11-5.
Seduction of child — Suit by parent or
guardian.
78-11-6.
Injury or death of child — Suit by parent
or guardian.
78-11-7.
Death of adult — Suit by heir or personal representative.
78-11-8.
Successive actions on same contract.
78-11-9.
Repealed.
78-11-10. Actions against officers — Costs and at
torneys' fees.
78-11-11.
Submitting controversy without action.
78-11-12. Survival of action for injury to person or
death upon death of wrongdoer or injured person — Exception and restriction to out-of-pocket expenses.
78-11-12.5. Proceeds received by criminals as result
of crime — Delivery to Division of Finance — Trust fund — Distribution to
crime victims — Custody and control
— Sale of real property and securities
— Definitions — Accused mentally iU
— Notice — Return to accused — Reimbursement for legal defense of indigent accused.
78-11-13.
Construction of statute.
78-11-14.
Shoplifting — Definitions.

Receiver,
APR 24 1990.
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1

RULES FOR CENSURE, REPRIMAND, SUSPENSION,

2

REMOVAL, OR RETIREMENT OF JUDGES.

3

Rule 1

4

In these

5

Definitions:
rules,

unless

the

context

or

subject

matter

otherwise requires:

6

(a)

"Commission" means the Judicial Conduct Commission.

7

(b)

"Judge"

8

means a justice, judge, justice of the peace,

or judge pro tem of any court of the state.

9

(c)

"Chairman" includes the acting chairman.

10

(d)

"Masters"

11

Commission.

12

(e)

13

Commission,

14

first named in the appointment of the masters.

15

(f)

means

special

masters

appointed

"Presiding master" means the master
or,

by

the

designated by the

in the absence of such designation, the judge

"Examiner"

means

the

counsel

designated

by

the

16

Commission to gather and present evidence before the masters or

17

Commission with respect to the charges against a judge.

18

(g)

"Retirement"

means

involuntary

and

disability

19

retirement.

20

(h)

21

Rule 2

22

A judge who is a member of the Commission or of the Supreme

The masculine gender includes the feminine gender.
Interested Party

23

Court may not participate as such in any proceedings

24

his own censure, reprimand, suspension, removal, or retirement.

25

Rule 3

26

All

involving

Confidentiality of Proceedings

papers

filed

with

and

proceedings

before

the

27

Commission, or before the masters appointed by the

28

shall

29

78-7-30, U.C.A.

30

Rule 4

31

The filing of papers with or the giving of testimony before

32

the

not

be

disclosed

except

in

accordance

Commission,
with Section

Privileged Material

Commission

or

before

the

masters

appointed

by

the

1

Commission

shall

2

publication

of

3

privileged,

except

4

the Supreme Court continues to be privileged.

5

Rule 5

6

(a)

be privileged in any civil action.
such

papers

or

proceedings

No other

shall

be

so

that the record filed by the Commission in

Preliminary Investigation

The Commission, upon receiving a

verified

statement,

7

not obviously unfounded or frivolous, alleging facts indicating

8

that a judge is guilty of willful misconduct in office, willful

9

and

persistent

failure

to

perform

his

duties,

10

prejudicial to the administration of justice

11

judicial

12

that seriously interferes with the performance of

13

shall

14

formal proceedings should be instituted and hearing held.

15

Commission without receiving a verified statement may make such

16

a preliminary investigation on its own motion.

17

office

make

(b)

a

The

into

disrepute,

preliminary

that

conduct

brings

the

or that he has a disability
his

duties,

investigation to determine whether
The

judge shall be notified of the investigation, the

18

nature of the charge, and the name of

19

verified statement, if any, or that the investigation is on the

20

Commission's

21

opportunity in the course of the preliminary

22

present

23

given by prepaid registered mail addressed to the judge at

24

chambers and at his last known residence.

25

(c)

own

such

If

motion,

matters

the

sufficient cause to

27

shall be so notified.
Rule 6

29

(a)

30

shall

warrant

person

be

as he may choose.

preliminary

26

28

and

the

the

afforded reasonable
investigation

to

Such notice shall be

investigation
further

making

his

does not disclose

proceedings,

the

judge

has

been

Notice of Formal Proceedings

After

the

preliminary

investigation

completed, if the Commission concludes that formal
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proceedings

1

should

be instituted, the Commission shall without delay issue

2

a written notice to the judge advising him of

3

of

4

Such proceedings shall be entitled:

institution

formal proceedings to inquire into the charges against him.

5

"BEFORE THE

6
7

the

JUDICIAL CONDUCT COMMISSION
.M

Inquiry Concerning a Judge, No.
(b)

The notice

shall

specify

in

ordinary

and

concise

8

language the charges against the judge,

9

which such charges are based, and shall advise the judge of his

10

right

11

within 15 days after service of the notice upon him.

12

to

(c)

file

a

written

answer

the alleged facts upon

to the charges against him

A copy of the notice shall be personally served
If it appears to the

13

the judge.

14

upon affidavit that, after reasonable effort for a period of 10

15

days,

16

upon the judge by mailing, by prepaid registered

17

of the notice addressed to the judge at his chambers and at his

18

last known residence.

personal

service

19

Rule 7

Answer

20

Within

15

days

chairman

of

the

upon

Commission

could not be had, service may be made

after

service

of

the

mail,

notice of formal

21

proceedings the judge may file with the Commission an

22

and 11

copies of

copies

original

his answer.

23

Rule 8

24

Upon the filing of an answer or upon expiration of the time

25

for its filing, the Commission shall order a hearing to be held

26

before

27

removal, or retirement of the

28

appoint three special masters, who shall be judges of courts of

29

record, to hear and take evidence in

30

thereon to the Commission.

it

Setting for Hearing before Commission or Masters

concerning

the

3-

censure,
judge,

reprimand,
or

the

suspension,

Commission

may

the matter, and to report

The Commission shall set a time and

1

place for hearing before itself or before the masters and shall

2

give

3

days prior to the hearing date .

notice

4

Rule 9

5

(a)

of

such hearing by mail to the judge at least 20

Hearing

At the time and place set for hearing, the Commission,

6

or the masters

when

the

hearing

7

proceed

8

answer or appears at the hearing.

9

the

is

before

masters,

shall

with the hearing whether or not the judge has filed an

case

in

10

proceedings.

11

(b)

support

of

The examiner

shall

present

the charges in the notice of formal

The failure of the judge to answer or to appear at the

12

hearing shall not, standing alone, be

13

the facts alleged to constitute grounds for censure, reprimand,

14

suspension, removal, or retirement.

15

to testify in his own behalf or to submit a medical examination

16

requested

17

unless it appears that such failure was

18

beyond his control.

by

evidence of the truth of

The failure of

due

to

(c)

The proceedings at the hearing shall be

20

(d)

When

than five

22

produced.
Rule 10

24

At

25

a

circumstances

recorded.

the hearing is before the Commission, not

members

23

judge

the Commission or the masters may be considered,

19

21

the

shall

be

present

when

the

fewer

evidence

is

Evidence

hearing

before the Commission or masters,

the Utah

Rules of Evidence shall govern the admission of evidence.

26

Rule 11

Procedural Rights of Judge

27

(a)

proceedings

28

suspension

29

right and reasonable opportunity to defend against the

30

by

In

removal,

involving

or

his

retirement,

censure,
a

reprimand,

judge shall have the
charges

the introduction of evidence, to be represented by counsel,
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1

and to examine and cross-examine witnesses.

2

the right to

3

witnesses

4

evidentiary matter.

5

the

to

issuance

testify

or

of

subpoenas

produce

He shall also have
for

books,

attendance

papers,

(b)

When a transcript of the testimony has

the

expense

and other

been

6

at

7

request, be available for use by the judge and his

8

connection

9

procure a copy at his expense.

of

prepared

of the Commission, a copy thereof shall, upon

with

the

counsel

in

proceedings, or the judge may arrange to
The judge shall have the right,

10

without any order or approval, to have all or

11

the testimony in the proceedings transcribed at his expense.

12

(c)

Except

as

herein

portion

of

otherwise provided, whenever these

13

rules provide for giving notice or sending any

14

judge,

15

residence unless he requests

16

shall be mailed to his counsel of record.

17

any

matter

to

the

such notice or matter shall be sent to the judge at his

(d)

If

otherwise,

and

a

copy

thereof

the judge is adjudged insane or incompetent, or if

18

it appears to the Commission at any time during the proceedings

19

that he is not competent to act

for

20

shall

litem

21

guardian who will represent him.

22

guardian

23

possible, to members of

24

guardian

25

and privilege and make any defense for the judge with the

26

force

27

judge, if competent.

28

or

29

notice or matter

30

guardian or guardian ad litem.

appoint

ad

a

guardian

litem,

ad

shall

judge's

the

unless

In the

preference
the

himself,

Commission

the judge has a

appointment
be

given,

immediate

of

such

whenever

family.

The

or guardian ad litem may claim and exercise any right

and

giving

effect

notice

as

if

claimed,

exercised, or made by the

Whenever these rules provide for

or
shall

sending
be

5-

any

served,

same

serving

matter to the judge, such
given,

or

sent

to

the

1

Rule 12

2

The

Amendments to Notice or Answer

masters,

at

any

time prior to the conclusion of the

3

hearing, or the Commission, at any time prior to

4

order,

5

proceedings and may allow amendments to the answer.

The notice

6

may be amended to conform to proof or to set

additional

7

facts,

8

the hearing.

9

given

10

entry of

its

may allow or require amendments to the notice of formal

whether

occurring

forth

before or after the commencement of

If such an amendment is made, the judge shall

reasonable

time

be

to answer the amendment and to prepare

and present his defense against the matters charged thereby.

11

Rule 13

12

(a)

Report of Commission or Masters

After

the

conclusion

of

the

hearing

before

the

13

Commission or the masters,

14

promptly

15

statement of the proceedings and

16

to the issues presented by the notice of formal proceedings and

17

the

18

fact with respect

19

proceedings.

20

censure,

21

report shall be accompanied by an original and four copies of a

22

transcript of the proceedings .

23

prepare

a

the Commission or the masters shall

report

which

shall

contain

(b)

the

allegations

suspension,

Upon receiving the

24

completion

25

mail a copy to the judge.
Rule 14

27

Within

in

the findings of

notice

of

formal

When the findings support the grounds alleged for

reprimand,

26

brief

findings of fact with respect

answer thereto, or if there be no answer,
to

a

of

its

own

removal,

report

of

or retirement, the

the

masters

or

upon

report, the Commission shall promptly

Objections to Report of Commission or Masters
15

days

after

mailing

of

the

copy

of

the

28

Commission's

29

or the judge may file with the Commission an

original

30

copies

the report of the

of

or the master's report to the judge, the examiner

a

statement

of

-6-

objections

to

and

13

1

Commission or masters, setting forth all his objections to

2

report

3

being sufficient grounds for

4

removal,

5

examiner, a copy thereof shall be sent by mail to the judge.

and

all

or

6

Rule 15

7

If

his

the

reasons in opposition to the findings as

retirement.

censure,

reprimand,

suspension,

When the statement is filed by the

Appearance before Commission

no

statement

8

Commissioner

9

Commission may

of

objections

to

the

report

of

the

or masters is filed within the time provided, the
adopt

hearing.

the

11

Commission in the absence of such statement proposes to

modify

12

or

13

give the judge and the examiner

14

orally

15

and place of such hearing shall be mailed to the judge at least

16

10 days prior thereto.

the

filed,

without
if the

before

is

report
or

findings

statement

the

further

the

such

of

10

reject

If

findings

of the masters, the Commission shall
an

opportunity

to

be

heard

Commission, and written notice of the time

17

Rule 16

Extension of Time

18

The chairman of the Commission may extend for

19

to

exceed

30

20

answer,

21

Commission,

22

report of the Commission or masters.

23

similarly

24

before masters.

25

Rule 17

26

(a)

for

days
the

and

extend

in

the

the

filing

time

not

aggregate the time for filing an

commencement
for

periods

of

a

hearing

before

the

a statement of objections to the
The presiding master

may

for the commencement of a hearing

Hearing Additional Evidence

The Commission may order a hearing for the
any

of

27

additional

evidence

28

before it.

The order shall set the time and place

29

and

indicate the matters on which the evidence is to be

30

taken.

shall

at

taking

time while the matter is pending
of

hearing

A copy of such order shall be sent by mail to the judge
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1

at least 10 days prior to the date of hearing.

2

(b)

In any case in which masters have been appointed,

3

hearing

4

and the proceedings therein shall be in

5

provisions of

of

additional

evidence shall be before such masters,
conformance

with

the

Rules 8 to 12, inclusive.

6

Rule 18

Commission Vote

7

If

Commission

the

the

finds

good cause, it shall

order the

8

censure, reprimand, suspension, removal, or retirement

9

judge.

of

the

The affirmative vote of five members of the Commission

10

who have considered the record and report of

the

masters

and

11

who were present at any oral hearing as provided in Rule 9, or,

12

when

13

five members' of the Commission who have considered the record,

14

and at least three of whom were present when the

15

produced,

16

suspension, removal, or retirement of a judge or for

17

of

18

Supreme Court prior to implementation, as provided in Rule

the hearing was before the Commission without masters, of

the

is

required

proceedings.

19

Rule 19

20

The

for

This

an

evidence

was

order of censure, reprimand,
dismissal

order is subject to review by the
21.

Record of Commission Proceedings

Commission

shall

a

record

of all proceedings

21

concerning a judge.

22

in

the record and notice thereof shall be mailed to the judge.

23

If

the

24

removal,

25

transcript of the evidence and of all proceedings

26

shall make written findings of fact and conclusions of law with

27

respect to the issues of fact and law in the proceedings.

28
29
30

Rule

Commission
or

20

The

keep

Commission's order shall

orders

retirement,

Certification

censure,
the

of

reprimand,

Commission

Commission

shall

be

entered

suspension,
prepare
therein

Order to

a
and

Supreme

Court
Prior to the implementation of a Commission order referred

-8-

1

to in Rule 18, the Commission shall promptly file a copy of the

2

order certified by the chairman or secretary of the Commission,

3

together with the transcript and the findings and

4

with

5

the judge a notice of such filing, together with a copy of such

6

conclusions,

the clerk of the Supreme Court and shall immediately mail

order, findings, and conclusions.

7

Rule 21

8

The

9

proceedings

Review of Commission Proceedings

Supreme

Court

shall

review

the

record

the

on the law and facts in accordance with Subsection

10

78-7-30 (2), U.C.A.

11

permit

12

Court shall enter its order implementing, modifying, or

13

rejecting

the

of

In the exercise of its discretion, it

introduction

of additional evidence.

may

The Supreme
wholly

the Commission's order, as it finds just and proper.

14

Rule 22

Retirement Procedure.

15

Retirement for

disability

or

involuntary

retirement

16

provided

17

processed through the Utah State

18

judge

19

specified in Sections 78-7-28 through 78-7-30, U.C.A.

as

by Sections 78-7-28 through 78-7-30, U.C.A., shall be

retiring

shall

Retirement

Office,

and

the

meet the requirements for retirement as

9-

CHAPTER 12
CODE OF JUDICIAL CONDUCT
ADOPTED MARCH 1, 1974
REVISED EFFECTIVE MAY 18, 1987
CANON

CANON

1. A judge should uphold the integrity and independence of the judiciary.
2. A judge should avoid impropriety and the
appearance of impropriety in all activities.
3. A judge should perform the duties of the office impartially and diligently.
4. A judge may engage in activities to improve

5. A judge should regulate extra-judicial activities to minimize the risk of conflict
with judicial duties.
6. Compensation received for quasi-judicial
and extra-judicial activities.
7. A judge should refrain from political activity inappropriate to the judicial office.

the law, the legal system, and the ad-

COMPLIANCE WITH CODE OF JUDICIAL CONDUCT

ministration of justice.

CANON 1
A Judge Should Uphold the Integrity a n d Independence
of the Judiciary.
An independent and honorable judiciary is indispensable to justice in our
society. A judge should participate in establishing, maintaining, and enforcing, and should personally observe, high standards of conduct so that the
integrity and independence of the judiciary may be preserved. The provisions
of this Code should be construed and applied to further that objective.

CANON 2
A Judge Should Avoid Impropriety and the Appearance of
Impropriety in All Activities.
(A) A judge should respect and comply with the law and should exhibit
conduct which promotes public confidence in the integrity and impartiality of
the judiciary.
(B) A judge should not allow family, social, or other relationships to influence judicial conduct or judgment. A judge should not lend the prestige of the
judicial office to advance the private interests of others; nor should a judge
convey or permit others to convey the impression that they are in a special
position of influence. A judge should not testify voluntarily as a character
witness but may provide honest references in the regular course of business or
social life.
(C) A judge should not belong to any organization, other than a religious
organization, which practices invidious discrimination on the basis of race,
sex, religion, or national origin.
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CANON 3
A Judge Should Perform the Duties of the Office
Impartially and Diligently,
The judicial duties of a full-time judge take precedence over all other activities. These judicial duties include all the duties of the office prescribed by law.
In the performance of these duties, the following standards apply:
(A) Adjudicative Responsibilities.
(1) A judge should be faithful to the law and maintain professional
competence in it. A judge should be unswayed by partisan interests,
public clamor, or fear of criticism.
(2) A judge should maintain order and decorum in proceedings
before the court.
(3) A judge should be patient, dignified, and courteous to litigants,
jurors, witnesses, lawyers, and others who come before the court or
the judge in the judge's official capacity, and should require similar
conduct of lawyers, and of staff, court officials, and others subject to
judicial direction and control.
(4) A judge should accord to every person who is legally interested
in a proceeding, or his lawyer, full right to be heard according to law,
and, except as authorized by law, neither initiate nor consider ex
parte or other communications concerning a pending or impending
proceeding. A judge may communicate with court staff and/or other
judges about issues in a case without engaging in inappropriate ex
parte communication provided that the judge does not abrogate the
responsibility to personally decide the case pending before the court.
A judge, however, may obtain the advice of a disinterested expert on
the law applicable to a proceeding before the court if the judge gives
notice to the parties of the person consulted and the substance of the
advice, and affords the parties reasonable opportunity to respond.
(5) A judge should dispose promptly of the business of the court.
(6) A judge should abstain from public comment about a pending
or impending proceeding in any court, and should require similar
abstention on the part of court personnel subject to judicial direction
and control. This subsection does not prohibit judges from making
public statements in the course of their official duties or from explaining for public information the procedures of the court.
(7) A judge should prohibit broadcasting, televising, or recording
in the courtroom and areas immediately adjacent thereto during sessions of court or recesses between sessions, except that a judge may
authorize:
(a) the use of electronic or photographic means for the presentation of evidence, for the perpetuation of a record, or for other
purposes of judicial administration; or
(b) the broadcasting, televising, recording, or photographing of
investitive, ceremonial, or naturalization proceedings.
(8) A judge should prohibit taking photographs (including motion
picture and videotape) in the courtroom and areas immediate^ adjacent thereto during sessions of court or recesses between sessions,
except that still photographs of the judge and other court personnel,
counsel, spectators, parties and witnesses are permissible, subject to
restrictions specified by the court and subject, in the case of parties
and witnesses, to their advance consent in writing, provided that the

Canon 3
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court shall specifically forbid the taking of any photographs where it
finds a substantial likelihood that such activity would jeopardize a
fair hearing or trial in the matter at issue.
(B) Administrative Responsibilities.
(1) A judge should diligently discharge administrative responsibilities, maintain professional competence in judicial administration,
and facilitate the performance of the administrative responsibilities
of other judges and court officials.
(2) A judge should require staff and court officials subject to judicial direction and control to observe the relevant ethical standards of
fidelity and diligence.
(3) A judge should take or initiate appropriate disciplinary measures against a judge or lawyer for unprofessional conduct of which
the judge may become aware. However, this provision shall not apply
to information which is generated and communicated under the policies of the Judicial Performance Evaluation Program.
(4) A judge should not make unnecessary appointments and should
exercise the power of appointment only on the basis of merit, avoiding nepotism and favoritism. A judge should not approve compensation of appointees beyond the fair value of services rendered.
(C) Disqualification.
(1) Disqualification must be entered in a proceeding by any judge
whose impartiality might reasonably be questioned, including but
not limited to instances where:
(a) The judge has a personal bias or prejudice concerning a
party, a strong personal bias involving an issue in a case, or
personal knowledge of disputed evidentiary facts concerning the
proceeding;
(b) The judge had served as lawyer in the matter in controversy, had practiced law with a lawyer who had served in the
matter at the time of their association, or the judge or such lawyer has been a material witness concerning it;
(c) The judge knows of a financial interest, including fiduciary
interest, of either the judge personally or the judge's spouse
and/or minor children residing in the household, in the subject
matter in controversy or in a party to the proceeding, or any
other interest that could be substantially affected by the outcome
of the proceeding;
(d) The judge or spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:
(i) is a party to the proceeding, or an officer, director, or
trustee of a party;
(ii) is acting as a lawyer in the proceeding;
(iii) is known by the judge to have an interest that could
be substantially affected by the outcome of the proceeding;
(iv) is to the judge's knowledge likely to be a material
witness in the proceeding.
(2) A judge should be informed about personal and fiduciary financial interests, and make a reasonable effort to be informed about the
personal financial interests of the judge's spouse and minor children
residing in the household.
(3) For the purposes of this section:
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(a) the degree of relationship is calculated according to the
civil law system;
(b) "fiduciary" includes such relationships as executor, administrator, trustee, and guardian;
(c) "financial interest" means ownership of a legal or equitable
interest, however small, or a relationship as director, advisor, or
other active participant in the affairs of a party, except that:
(i) ownership in a mutual or common investment fund
that holds securities is not a "financial interest" in such
securities unless the judge participates in the management
of the fund;
(ii) an office in an educational, religious, charitable, fraternal, or civic organization is not a "financial interest" in
securities held by the organization;
(iii) the proprietary interest of a policy holder in a mutual
insurance company, of a depositor in a mutual savings association, or a similar proprietary interest, is a "financial interest" in the organization only if the outcome of the proceeding could substantially affect the value of the interest;
(iv) ownership of government securities or ownership of a
depository account in a financial institution are "financial
interests" only if the outcome of the proceeding could substantially affect the value of the securities or account.
(D) Remittal of Disqualification. A judge may, instead of withdrawing from the proceeding, disclose on the record or in writing the basis of
the disqualification. If, based on such disclosure, the parties and lawyers,
independently of the judge's participation, all agree that the judge's relationship is immaterial or that the financial interest is insubstantial, the
judge is no longer disqualified, and may participate in the proceeding.
The agreement of the parties must be entered on the record or, if written,
signed by all the parties and included in the case file.

CANON 4
A Judge May Engage in Activities to Improve the Law, the Legal
System, and the Administration of Justice.
A judge, subject to the proper performance of his judicial duties, may engage
in the following quasi-judicial activities, if in doing so the judge does not cast
doubt on the capacity to decide impartially any issue that may be involved in
matters before the court:
(A) A judge may speak, write, lecture, teach, and participate in other
activities concerning the law, the legal system, and the administration of
justice.
(B) To the extent that an appearance does not reflect adversely on a
judge's impartiality, a judge may appear at a public hearing before an
executive or legislative body or official on matters concerning the law, the
legal system, and the administration of justice, and may otherwise consult with an executive or legislative body or official, but only on matters
concerning the administration of justice.
(C) A judge may serve as a member, officer, or director of an organization or governmental agency devoted to the improvement of the law, the
legal system, or the administration of justice which may include a constitutional revision commission and may assist such an organization in rais-

ing funds and may participate in their management and investment>MP
should not personally participate in public fund raising activities. A judctf
may make recommendations to public and private fund-granting agendea
on projects and programs concerning the law, the legal system, and the
administration of justice.

CANON 5
A J u d g e Should Regulate Extra-Judicial Activities to Minimize the
Risk of Conflict with Judicial Duties.
(A) Avocational Activities. A judge may write, lecture, teach, and speak
on non-legal subjects, and engage in the arts, sports, and other social and
recreational activities, if such avocational activities do not detract from the
dignity of his office or interfere with the impartial performance of his judicial
duties.
(B) Civic and Charitable Activities. A judge may participate in civic and
charitable activities that do not reflect adversely upon impartiality or interfere with the performance of judicial duties. A judge may serve as an officer,
director, trustee, or non-legal advisor of an educational, religious, charitable,
fraternal, or civic organization not conducted for the economic or political
advantage of its members, subject to the following limitations:
(1) A judge should not serve if it is likely that the organization will be
engaged in proceedings that would ordinarily come before the judge or
will be regularly engaged in adversary proceedings in any court.
(2) A judge should not solicit funds for any educational, religious, charitable, fraternal, or civic organization, or use or permit the use of the
prestige of the judicial office for that purpose, but may be listed as an
officer, director, or trustee of such an organization. A judge should not be
a speaker or the guest of honor at an organization's fund raising events,
but may attend such events. A judge should be especially sensitive to the1
potential conflicts which may result from serving in positions of responsibility in such organizations while carrying out judicial duties and limit
the judge's duties in the area of solicitation of funds for the organization.
A judge should disqualify him or herself in any cases where the position
and authority of the judge in the organization would give an appearance
of impropriety.
(3) A judge should not give investment advice to such an organization,
but may serve on its board of directors or trustees even though it has the
responsibility for approving investment decisions.
(C) Financial Activities.
(1) A judge should refrain from financial and business dealings that
tend to reflect adversely on impartiality, interfere with the proper performance of judicial duties, exploit the judicial position, or involve the judge
in frequent transactions with lawyers or persons likely to come before the
court on which the judge serves.
(2) Subject to the requirements of subsection (1), a judge may hold and
manage investments, including real estate, and engage in other remunerative activity.
(3) A judge should manage investments and other financial interests to
minimize the number of disqualifications. As soon as it can be done without serious financial detriment, a judge should eliminate investments and
other financial interests that might require frequent disqualification.
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(4) A judge should not accept nor the judge knowingly permit a member of the family to accept a gift, bequest, favor, or loan from anyone
except as follows:
(a) They may accept a gift incident to a public testimonial; books
supplied by publishers on a complimentary basis for official use; or an
invitation to attend a bar-related function or activity devoted to the
improvement of the law, the legal system, or the administration of
justice. To the extent a gift does not reflect adversely on the judge's
impartiality, a part-time judge may accept gifts which are incident to
some other profession or occupation to which the judge devotes time
as permitted by law.
(b) They may accept ordinary social hospitality; a gift, bequest,
favor, or loan from a relative; a wedding or engagement gift; a loan
from a lending institution in its regular course of business on the
same terms generally available to persons who are not judges; or a
scholarship or fellowship awarded on the same terms applied to other
applicants;
(c) They may accept any other gift, bequest, favor, or loan only if
the donor is not a party or other person whose interests have come or
are likely to come before the judge.
(5) For the purposes of this section "member of the family residing in
the household" means any relative of a judge by blood or marriage, or a
person treated by a judge as a member of the family, who resides in the
household.
(6) Information not part of the public record acquired by a judge in a
judicial capacity should not be used or disclosed directly or indirectly by
the judge in financial dealings.
(D) Fiduciary Activities. A judge should not serve as the executor, administrator, trustee, guardian, or other fiduciary, except for the estate, trust, or
person of a member of the family, and then only if such service will not
interfere with the proper performance of judicial duties. "Member of the family" includes a spouse, child, grandchild, parent, grandparent, or other relative or person with whom the judge maintains a close familial relationship. As
a family fiduciary a judge is subject to the following restrictions:
(1) The judge should not serve if it is likely that the duties as fiduciary
will result in participation in the type of proceedings which would ordinarily be heard by the judge or if the estate, ward or trust is involved in
adversary proceedings in the judge's own court or in a court within the
judge's appellate jurisdiction.
(2) While acting as a fiduciary a judge is subject to the same restrictions on financial activities that apply in a personal capacity.
(E) Practice of Law. A judge should not practice law.
(F) Extra-Judicial Appointments. A judge should not accept appointment to a governmental committee or commission, or other governmental
appointment that is concerned with issues of fact or policy on matters other
than the improvement of the law, the legal system, or the administration of
justice. A judge, however, may represent the country, state, or locality on
ceremonial occasions or in connection with historical, educational, and cultural activities.

Canon 6
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CANON 6
Compensation Received for Quasi-Judicial and
Extra-Judicial Activities.
A judge may receive compensation and reimbursement of expenses for the
quasi-judicial and extra-judicial activities permitted by this Code, if the
source of such payments does not give the appearance of influencing the judge
in performance ofjudicial duties or otherwise give the appearance of impropriety, subject to the following restrictions:
(A) Compensation. Compensation should not exceed a reasonable
amount nor should it exceed what a person who is not a judge would
receive for the same activity. A judge should not receive compensation for
performing a marriage ceremony at the court during regular court hours.
A judge may receive compensation for performing a marriage ceremony
during non-court hours.
(B) Expense Reimbursement. Expense reimbursement should be
limited to the actual cost of travel, food, and lodging reasonably incurred
by the judge and, where appropriate to the occasion, by the judge's spouse.
Any payment in excess of such an amount is compensation.

CANON 7
A Judge Should Refrain from Political Activity
Inappropriate to the Judicial Office.
(A) A candidate for selection by a judicial nominating commission should
not engage in political activities which would jeopardize the confidence of the
public or of governmental officials in the political impartiality of the judicial
branch of government. A candidate for selection to a judicial office:
(1) should not misrepresent his or her identity, qualifications, present
position, education, prior experience or any other fact;
(2) make promises or pledges of conduct in office other than the faithful, impartial and diligent performance of judicial duties; or
(3) seek support or invite opposition to his or her candidacy because of
membership in a political party.
(B) A judge or a candidate for a judicial office who has been confirmed by
the Senate should not:
(1) act as a leader or hold any office in a political organization;
(2) make speeches for a political organization or candidate or publicly
endorse a candidate for public office;
(3) solicit funds for or pay an assessment or make a contribution to a
political organization or candidate, attend political gatherings or purchase tickets for political party dinners or other functions, except as authorized in Canon 7C; or
(4) take a public position on a non-partisan political issue which would
jeopardize the confidence of the public in the impartiality of the judicial
system.
(C) A candidate for judicial office in a contested non-partisan election or a
unopposed retention election who has drawn active public opposition may
operate a campaign for office subject to the following limitations.
(1) The candidate shall not make pledges or promises of conduct in
office other than the faithful and impartial performance of the duties of
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the office or misrepresent his or her identity, qualification, present position or other facts.
(2) The candidate should not directly solicit or accept campaign funds
or solicit publicly stated support but may establish committees of responsible persons to secure and manage the expenditure of funds for the campaign and to obtain public statements of support. These committees may
solicit campaign contributions and public support from lawyers but shall
inform lawyers that their contribution or lack of contribution will not be
known to the judge or candidate. A candidate shall not permit the use of
campaign contributions for the private benefit of the judge or members of
the family.
(3) The candidate may speak to public gatherings on the candidate's
own behalf.
(D) Judges and all candidates for judicial office;
(1) should maintain the dignity appropriate to judicial office;
(2) should not request or encourage members of their families to do
anything that the judge or candidate may not do under this Canon; and
(3) should not authorize any public official or employee or other person
under the judge's direction or control to do anything that a judge may not
do under this Canon, with the exception of the permitted activities of a
fund raising campaign committee.

COMPLIANCE WITH CODE OF JUDICIAL CONDUCT
(A) Part-time Judge. A part-time judge is a judge who serves on a continuing or periodic basis, but is permitted by law to devote time to some other
profession or occupation and whose compensation for that reason is less than
that of a full-time judge. A part-time judge:
(1) is not required to comply with Canons 4B, 5D, 5E and 5F.
(2) should not practice law in the court on which the judge serves or in
any court subject to the appellate jurisdiction of that court, or act as a
lawyer in a proceeding in which the judge has served as a judge or in any
other proceeding related thereto.
(B) Pro Tern Judges. A lawyer who is serving as a specially appointed
judge pro tempore under the provisions of Section 78-6-1.5, Utah Code Annotated, 1953 as amended or Article VTII of the Utah Constitution shall comply
with Canon 1, Canon 2A and Canons 3A, 3C and 3D. The judge may not
practice law in the same small claims division in which the judge serves but
may act as a lawyer in the civil or criminal division of that circuit or justice
court.

